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PREFACE. 


There  are  in  the  Unite(3  States  three  kinds  of  banks  of  dis- 
count and  deposit;  vis.,  nationa]  banks,  state  banks,  tnd  pri- 
vate banks,   tiirinc  the  past  fifteen  years,  there  has  been  a 
rapid  increase  in  the  relative  inportance  of  state  banks.  The 
(growth  of  these  institutions  has  been  at  the  expense  of  both 
the  other  classes.   This  paper  is  an  attniipt  to  analyze  the  le- 
,;ai  and  econor.ic  bases  of  this  novement.  It  was  hoped  that 
such  a  study  nitTht  throw  soue  light  on  the  vexed  problen  of  the 
refonn  of  the  national  bank  act.   There  is  presented  here  only 
t.he  le£;al  side.   Recent  amendments  of  the  national  act  have 
:.ad(^  it  desirable  that  sone  tine  shall  elapse  in  ordoi-  that 
their  effect  nay  be  estinated,  before  final  conclusions  shall 
be  reached  or)  several  matters  treated  in  the  reriainln£ — econon- 
i  c — part. 

Throui^hout  my  work,  I  have  received  constant  and  valuable 
sucCestions  from  Lr.  Sidney  Sherwccd,  to  whom  I  desire  to  re- 
turn my  thanks. 
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STATE  BANKING,  1864  -  1800, 


Introduction. 


(/J 

In  1860,  there  were  in  the  United  Stf^tes,  156L  r>tate  banks. 

Under  the  influence  of  the  national  banking"  net,  hastened  in 
its  effect  by  the  ter:  per  cent  tax  on  state  bank  curi'e'^cy,  by 
1868,  the  number  had  fallen  to  247.   Corresponding  to  thin  do- 


1.  There  are  not  many  terns  which  have  been  used  in  as  raariy 
different  senses  as  "state  bank."  In  early  days,  the  "state 
banks"  were  those  in  which  the  states  owned  a  share,  and  which 
sonetines  had  a  noncpoly  of  note  issue.   In  the  Middle  West, 
the  "state  banks"  were  single  banks, — one  for  each  state,  operat- 
i ns  with  branches  under  a  joint  responsibility  for  note  issue, 
as  distinguished  from  the  "free  banks,"  issuing'  notes  on  the 
deposit  of  bonds.  Vfhatever  the  variance  in  Meaning,  such  banks 
had  always  one  characteristic, — they  were  incorporated  under 
state  law,  nnd  the  term  came  to  be  applied  indiscriminately  to 
all  such  institutions.   "A  state  bankv"  says  Morse,  "is  one  or- 
ganized under  a  state  law,  or  a  charter  granted  by  the  legisla- 
+  i(rc  of  a  state,  and  derives  its  power  fron  state  sovereignty." 
(Morse  on  Banks  and  BanJcing,  3rd  cd.,  sec.  16).  In  recent 
years,  the  "state  banks"  have  sometimes  been  confused  with  priv- 
ate banks;  this  has  arisen  generally  from  the  fact  that  in  some 
states,  the  sane  requirements  are  made  of  both  classes,  and 
since  the  state  imposes  equal  restrictions,  the  practise  has 
arisen  of  calling  all  such  banks  "state  banks."  A  private  bank 
is  one,  however,  v/hich  is  not  incorporated.   The  definition 
given  in  the  Kentucky  laws  correctly  represents  present  usage. 
"Private  bankers,"  runs  the  law,  "are  those  who,  without  being 
incorporated,  carry  on  the  business  of  banking."  {Laws  of  Ken- 
tucky, 1893,  ch.  171,  sec.  32).  It  is  important  to  differen- 
tiate the  two  classes,  since  the  fact  of  incorporation  gives 
rise  to  ir.portart  characteristics.   A  failure  to  do  this  has 
sometimes  caused  erroneou.s  statemM^  ts,  and  made  It  difficult 
to  gather  accurate  statistical  infoniatlon.   See  below, ppge^ 

In  this  paper,  by  "state  bank"  will  not  bo  meant,  however, 
every  company  organized  under  state  law  for  banking  purr^oses. 
Loan  and  trust  companies  and  stock  savings  banks  are  cnpital- 
i",ed  corporations  erected  by  state  law.   It  Is  only  with  banks 


i;Ij.iio   -I!   iiiiriborG,    was   the    ':e:j.'ui+ ion  of  a]  1    iei:lBlat,ion  or;    ti.c 
niibject.      The   state   bankinc   systems  bcccjie  noribiirul;    the  oJrl 
::iws  regulating  banks  of  is^sue  were  generally   swept   Hway  by 
revisionc,   or  reiiaine.l  unchanged  or   the   stetute  bool'.j^. 

The  antebellni!!   laws  had  been   aimed   solely   at    securing  the 
safety  of  the  bank   note;    the  depositor  was  regarded  as  arr.iJly 
able  to   care   for  himself,   jnst  as  the  bark  note  holder  had  been 
considered  earlier  when  note   issuing:  v^as  a  right   at  the  coru;c  r. 
•■iw.      Tt   is  true  that   the  depositor  was  incidertaily  protected 
by  nany  of  the   regi.ilations  under  which  banks   were  placed,    but 
this  was  purely   incidental   to   the  nain  purpose  of  the   laws. 
In   fact,    by  giving  the  note  holder  a  prior  lien  on  assets,   the 
jopof-itor's   security   v/,-. -   rcr  owhat   impaired.      So    far  as   the    in- 
•orest   of  the   depositor  was   conoerri^ii ,    ^Y'C   iivjr.  rr.uc  ro   effort 
!:t   regulation. 


of  discount   and  deposit   that   this  paper  deals,      it   ^s  to  be  ad- 
mitted that    in  nany    stater,   stock    savings  banks  and  loan   and 
tmst   companies  are   included  in  "state  banks"   in  popnlar  and 
even  official    speech,   but   there  seems  a  gr-owing  disposition  to 
classify  these   separately,    and  to  restrict  the  use  of  the  teita 
"state  banlc"   to  banks  only  of  discount   and  deposit.      Furtrer 
,  M  St -if  1  cat  Ion  of  this  use  may  be   found   In  the   fact  that  nine- 
:jnths  of  the  banks   incorporated  under  state  law  are  of  this 
.aturc,   and  it   seems  permissible  to  use  the  ten.,   without   qual- 
ification,   to   express   the  mo.st  nui.ierous   class.      "State  bar.ks" 
then,   as  the  expression   is  used  hereafter,   are  banks  of  dis- 
count and  deposit    (as  distinguished    f^roni   savings  and   loan  and 
trust   companies),    incorporated  under  state  law   (in  distinction 
rvon  private  banks,   which  are  unincorporated,   and  nntionai 
barJts,   which  are   fomod  under  th.e  national    law). 


3. 


The   fcclin,-;  that  note   Issue  nlone  needed  govemriental  over- 
siriit    porniste.i    for  a    -considerable   tJi-e  ofti^r  18t34.      Tho   i\n- 
tional   bnnks   had   a  monopoly   of  bank    ci rcu] otlon,    and   there   was 
thOTif-:ht   to  be  no  need  of  state  rei^iilatlon,    since  tho  on]y   rea- 
son  for  it    was  taken  away.      As  the   ini)ortance  of  note   issue  de- 
creased,   and   the  deposit   function  bocMiie  prominent,    it   nCfian  to 
be  apparent   thqt  govei'nment  oversight  of  banks  was  of  value   in 
fotecting  depositoBs.      It    is  a    far   cry    from   the  Michigan   barJ< 
act  of  1857  to  that  of  1887,  but   the  national  banking  law  has 
-rdercone  the  saiie  transformation  in  its  point  of  view.      The 
■'onptro]ler  of  the  Currency,    in  his  report   for  1898,    speaking' 
of  proposed   rcfon-.s   in  tho  rational   banking  act,    says,    "In   their 
present    foiin,   they   seem  to   ignore   the  interests  of  bar.k  deposi- 
tors with  whose  protection   the  Comptroller  is  peculiarly   charged, 
and  again,    "it    is  the  belief  of  the  Comptroller  that   the  proposed 
l)refcrence  of  the  note  holder  over  the  depositor is  not  on- 
ly  inherently   wrong  and  unjustified  by   any  grounds  of  public  pol- 

1 

Icy."  And  yet,  the  very  law  by  which  his  office  is  created  re- 

oogniiios  the  right  of  the  note  holder,  and  his  title  indicates 
the  view  held  of  his  office  when  it  was  established. 


1.  Report  of  the  ComptroJler  of  the  Currency,  1898,  page  XII. 

^.  It  Is  not  intended,  of  course,  to  express  any  opinion,  of 
the  correctness  of  thin  view.   It  Is  simply  pointed  out  that 
the  present  view  of  the  aim  of  the  national  banking  acts  varies 
widely  fron  that  held  when  it  was  enacted. 


For  a  confjidernblo  pf^i'iod  the  letilslHturen  left  the  Ktuto 
bnnkK  free  to  nokG  their  own  way.   In  sone  state;;,  o]'i  Jnw.s  un- 
repealed and  desigred  to  fit  the  noedr;  of  banks  of  Issue,  so;iG- 
what  hampered  their  i:rowth,  but  in  the  main,  it  wap  left  with 
no  interference.   So  late  as  1892,  Wr.  Ctlnson  bmvs,  "It  seens 
unnerossMry  to  incorporate  the  state  banking  laws  in  this  edi- 
tion,  iiccirly  all  the  states,  except  the  newer  states  and  terri- 
tories, have  special  chapters  in  their  corporation  acts  concern- 
ing banks  and  moneyed  institutions,  but  these  chapters  are  usual- 
ly 0^^  eld  date,  and  have  practically  been  superseded  for  so 
long  a  tine  by  the  national  banKinc  laws  that  they  have  become 
obsolete  in  use  and  fonn."  A  more  careful  examination  would 
have  shown  a  decided  movement  in  the  few  years  proccdind  1B02, 
Since  that  time,  legislation  has  been  abundant.   There  are  very 
few  states  which  have  failed,  in  the  last  ten  years,  to  do  scne- 
'hinj~  in  the  way  of  enacting;  banking  laws,  and  since  the  right 
of  insue  is  taken  away,  tiie  purf.ose  of  these  lav;s  has  uniformly 
been  the  better  protection  of  the  depositors. 


1.  StStV^SS   AAvaAi.tr>A^  i+UsA-lAW.  Volj    s^^.^i'OO,  /.^v  J"JV-  . 

2.  It  iB  of  Interest  to  note  that  in  two  states  at  least  the 
question  has  recently  been  raised  whether  deposits  cannot  be 
secured  by  a  guarantee  fund.  Just  as  in  the  case  of  note  la- 
sue,  there  has  been  o  transference  of  credit  from  the  individ- 
ual bank  to  the  wider  credit  of  a  series  of  united  banks,  so  S 
it  is  thought  if  the  security  of  deposits  can  be  based  on  the 
credit  of  many  institutions,  a  larger  number  of  depositors  will 
be  secured.   It  would  be  an  intorestirig  oxpcrimert,  but  there 


At  present,  the  body  of  state  bankino  laws  is  lar/^e  in  bulk 
and  inportant  in  F^rHctioe.   It  Is  this  legisintlon,  its  ^;rowth 
and  characteristics,  its  causes  ?ind  ruri'OsCvS  which  it  is  the 
aim  of  the  present  paper  to  describe.   In  anotlier  part,  n.p.  at- 
tempt will  be  nade  to  interpret  the  economic  side  of  the  move- 
ment, which  can  only  be  ri^ht  understood  in  the  light  of  its 
legal  environrjent . 

In  the  evolution  cT   the  state  banking  laws,  four  elements 
have  actively  entered.  v;hile  each  has  acted  continuously,  their 
irifliien  e  has  not  been  equal  at  all  tines. 

(1)  The  national  banking  act  has,  especluiiy  xn   tjic  (.■<•!  j-u  i.-r 


grave  doubts  as  to  its  success.   There  seems,  despite  their  fun- 
damental similarity,  a  substantial  difference  in  the  parts  which 
credit  plays  in  the  bank  note  and  in  the  deposit.  The  tendency 
of  modem  legislation  is  to  make  bank  money  equivalent  to  spe- 
cie, so  far  as  credit  is  concerned,  by  resting  it  either  on  the 
credit  of  one  large  state  institution,  or  else  on  the  joint  li- 
ability of  a  number  of  banks.  It  seems  probable,  on  the  ot  her 
hand,  that  individual  credit  Is  still  of  considerable  importance 
in  the  matter  of  deposits,  and  that  it  is  a  safeguard.  A  depos- 
itor does  not  place  his  baney  in  a  banJ< ,  as  a  generfsl  nile,  sim- 
ply because  it  is  a  state  or  national  bank,  but  because  he  knows 
something  of  that  particular  bank.   It  may  be  admitted  that  the 
system  acquires  relatively  more  and  more  importance  as  regula- 
tion progresses,  and  it  is  quite  conceivable  that  deposits  may 
soge  day  be  made  on  the  basis  of  the  credit  of  the  systeii. 
There  is  a  high  degree  of  probability  tha+  rary  deposits  are  so 
made  at  present,  but  the  number  made  on  individual  credit,  or 
to  be  more  exact,  not  made  because  of  lack  of  credit,  is  large 
enough  to  afford  an  important  check  on  bankers.   To  guarantee 
deposits  would  result  in  giving  the  banker  who  is  recklesf-  a 
freer  rein  since  public  opinion  wouJd  no  longer  be  feared. 


Rta^'Ps,  been  the  liiodcl ,  +o  voir!  V-c   ntntes  have  conrorr.ie(i  their 
lawn.   It  represented  the  only  body  of  le^'isDation  or:  t'-e  ?^vY- 
iect,  which  was  well  known  to  the  leople.  With  its  provioions, 
restrictions,  and  riethods  of  operation,  they  were  welJ  acquaint- 
ed, and  It  was  natural  that  when  the  states  adcptod  +he  policy 
of  refrulntlng  banks  of  discount  and  deposits,  they  should  fol- 
low closely  its  general  plan.  . 

(2)  It  was  found,  hov/ever,  that  the  great  majority  of  t  he 
state  banks  were  the  product  of  economic  needs  which  the  nation- 

1  banks  did  not  satisf;.'-,  and  it  was  necessary  to  iriake  such 
changes  In  the  national  act  as  would  suit  it  to  these  condi- 
tions. 

(3)  In  the  states,  there  already  existed  a  great  mass  of 
laws  regarding  cori^orations  in  general ,   There  has  been  a  dis- 
position, while  conforming  tiaifif  legislation  in  man:.'  ways  to  the 
principjes  of  the  national  bank  act,  in  other  particulars  not 
to  make  such  radical  Innovations  in  it  as  the  adoption  of  that 
act  in  its  entirety  would  have  required.  In  some  important  res- 
pects, the  lnfluen<;e  of  the  previously  existing  coiToration  law 
has  been  paramount,  while  In  others,  it  has  yielded  more  or 
less  fully. 

(4)  Recently  there  has  grown  up  a  strong  interstate  influ- 
ence.  States  about  to  legislate  on  the  subject  look  to  other 


stater;  whei-e  slriilnr  econonic  conditions  prevail,  and  where  ex- 
perience has  already  been  Had.   The  Inv/r-,  of  Kanson  arc  in  sone 
ways  largely  aFfectcd  by  the  older  legislation  In  l.Ussourl,  nnt: 
Oklnhor.a  has  adopted  the  Methods  of  Kansas.   There  has  thus 
grown  up  what  was  so  valuable  in  inpi'ovlng  banking  systciis  be- 
fore the  Civil  War,  a  nutual  helimilness  between  the  states. 
Not  a  few  important  improvements,  adopted  by  one  state  and 
found  to  work  we] 1  in  practice,  have  been  borrowed  by  others. 
This  Doveiaent  is  as  yet  in  its  Infancy,  but  it  pronj  nes  well. 
It  iiay  be  said  that  at  present  in  the  systems  which  have  been 
longer  established,  the  influence  of  the  laws  of  other  states 
is  far  more  important  than  any  other.   The  national  bank  act 
has  been  already  utilized  as  far  as  circumstances  seen,  to  al- 
low, and  in  solving  the  remaining  problems,  nothing  is  so  val- 
uable as  the  experience  of  other  states  working  under  like  con- 
ditions for  a  similar  end. 


INCORrORATION. 


The  power  to  charter  banking,  as  well  as  other  corporutiona, 
is  inherent  in  the  Legislatures  of  the  various  states,  and  is 
limited  only  by  constitutional  provisions.   At  some  perio-ls, 
prohibitions  of  charters  for  banking  purposes  have  been  numer- 
ous in  the  state  constitutions,  but  at  the  present  time,  in  on- 
ly one  state  is  the  Legislature  so  restrained.   The  Texas  Con- 
stitution of  1876,  which  is  still  in  force,  provides  that  "Ho 

corporate  body  shall  hereafter  be  created,  renewed,  or  extend- 

1 

cd  with  banking  or  discounting  privileges." 

While  Texas  is  unique  a-r.ong  the  states  in  its  absolute  pro- 

n 

hibition  of  state  banks,  there  are  in  many  of  the  state  constt- 

tutions,  provisions  regulatini.:  the  manner  in  which  the  Legisla- 
ture nay  exercise  its  prerogative. 

In  the  twenty  years  prior  to  the  Civil  War,  the  principle 
of  the  reforend-j.-n  was  applied  to  banking  charters  in  nearly  all 


1.  Constitution  of  Texas,  187G,  Art. VII,  Sec. 30.  The  policy 
of  Texas  has,  from  tlie  beginning  of  its  history  as  a  state,  been 
almost  invariable  opposed  to  banking  corporations.  The  consti- 
tutions of  1845,  1861,  and  1836  contain  the  clause  cited  above. 
The  constitution  of  1868  did  not  prohibit  bank  charters,  and  a 
small  number  were  granted  during  the  period  1868  -  1876. 

2.  It  has  sonetlnes  been  stated  that  Oregon  was  to  be  placed 
?/ith  Texas  in  this  respect,  and  Art. XI,  Sec.l  of  its  Corstit'Jtion 
seems  capable  of  this  construction,  but  the  Supreme  Court  of  Ore- 
gon, in  the  case  of  State  ex  rel .  Hibernian  Savings  Bank,  B  or. 
396,  after  an  examination  of  the  Journal  of  the  Constitutional 
Convention,  held  that  only  banks  of  issue  were  prohibited  there- 


the  state;3  or   the  Middle  Went.   Iowa,  Wisconsin,  Illinois,  Mich- 
ican,  Ohio,  and  Kansas,  in  quick  succession,  inserted  In  thoir 

constitutions  provisions  requiring  banking  laws  to  be  submitted 

/ 
to  popular  vote  for  ratification.    Since  1860,  the  sainc  safe- 

Z 
guard  has  been  adopted  in  Uissouri,  so  that,  at  the  present 

tir.H3,  it  nay  be  found  in  the  constitutions  of  seven  states,  but 
its  force  has  been  much  weakened  by  the  interpretation  of  the 
courts,  several  of  which  have  held  that  it  applies  only  to  char- 
ters of  banks  of  issue,  and  that  acts  incorporatint;  banks  of 
discount  and  deposit  need  not  be  submitted  to  the  vote  of  the 
people.   In  Michigan,  Illinois,  and  Wisconsin,  acts  for  the  in- 
cori'oration  of  banks  of  any  kind  must  still  be  approved  by  the 
popular  vote.  Only  the  general  bankirig  law  is  subject  to  popu- 
Inr  sanction  in  Uichigan,  but  in  Wisconsin  and  Illinois,  every 
anendment  of  the  banking  laws  must  be  ratified  by  the  people. 

1.  lovta  (1846)  Art. VIII,  Sec. 5;  Wis.  (1848)  Art. XI,  See's  4,5; 
Mich. (1850)  Art.r/,  Sec. 2;  111.(1848)  Art.X,  Sec. 5;  Ohio  (1851) 
Art.XITI,  Sec. 7;  Kansas  (1859)  Art. XIII,  Sec. 8. 

C.  Constitution  of  Missouri  (1875),  Art. XII,  Sec. 26. 

3.  Decisions  holding  referendum  provisions  applicable  only 
to  banks  of  issue:  Kansas,  Pope  vs.  Capitol  Bank,  20  Kansas, 
440;  Iowa,  70,  K.  W. ,  752;  Ohio,  42,  0.  S.  017.   In  Missouri, 
the  words  of  the  constitution  themselves  restrict  the  applica- 
tion to  bar.''vS  of  issue. 

4.  It  was  held  in  People  vs.  Loewenthal  93  111.,  191,  thqt 
the  referendum  clause  in  the  constitution  of  1848  applied  only 
to  banks  of  issue,  but  the  constitution  adopted  in  137w  extend- 
ed the  principle  to  all  incorporated  bariks^  Constitiition  of 
Illinois,  1870,  Art.  XI,  Sec.  ^.  This  was  interpreted  in  Reed 
vs.  People,  125,  111.  502. 

5.  Van  Stcenwyck  645;  Rusk  vs.  Van  liostrand  21,  Wis.  159. 

6.  Reed  vs.  People,  cited  above. 


/o 


Thcso  provisions  were  Intended,  except  in  Illinois,  to  i^ro- 
vtde  against  ponditionn  which  no  longer  exist,  whatever  their 
value  may  have  been  as  a  protection  a^^ainst  the  evils  of  an  ov- 
er issue  of  bank  notes,  their  only  effect  at  present  is  to  ren- 
der the  adaptation  of  the  banking  laws  to  the  chaiv?ed  needs  of 

/ 

the  present  day  slow  ar:d  difficult. 

Of  far  nore  importance  to  the  development  of  state  banking 
in  recent  years  than  the  referendujn  requirements,  has  been  the 
gradual  increase  of  general  incorporation  laws  at  the  expense 
of  special  charters.   It  is  needless  to  say  that  this  movement 
has  not  been  confined  to  banking  corj^o  rat  ions.   In  fact,  bank- 
ing has,  in  general,  been  somewhat  later  than  other  business 
pursuits  in  receiving  freedom  of  incorporation.  Banking  chart- 
ers were  granted  at  first  in  all  the  thirteen  original  states, 
by  special  acts.   Early  in  this  century,  the  substitution  of 
general  incorporation  laws  for  special  charters  became  connon 
in  some  kinds  of  business  in  the  New  England  and  Middle  Atlant- 
ic  States,  but  general  incorporation  Laws  for  banl'-Jng  were  long- 
er  delayed.  In  his  report  for  1849,  Hon.  Millard  Fillmore, 
Comptroller  of  the  state  of  New  York,  thus  described  the  cir- 

]  .  See  page  ^  ^ 

2.  "Political  Essays,"  by  Simeon  E.  Baldwin,  p.  11^-*. 

3.  For  general  treatment  of  antebellum  movement  toward  gen- 
eral incorporation  laws  for  barks,  see  "Philosophy  of  the  His- 
tory of  Bank  Currency  in  the  United  States,"  by  Theodore  Gilman, 
mt,.-  ,-.-p«s  Magazine,  Vol.  50,  p.  347. 


cunstances  which  led  to  the  passage  of  the  general  incorpora- 
tion low  for  banks,  "The  proctiso  of  granting  exclusive  privileg- 
es to  particular  individuals  invited  competition  for  these  Icg- 
i3]ative  favors.   They  were  soon  re/-ardei  as  a  part  of  the 
spoils  belonging  to  the  victorious  party,  and  were  dealt  out  as 
rcvvrirdr.  for  partisan  services.  This  practice  became  so  shane- 
less  and  cori-upt  that  it  could  be  endured  no  longer,  and  in 
1838,  the  legislature  sought  a  remedy  in  the* general  banking 
law."  According  to  the  provisions  of  the  constitution  of  New 
York  adopted  in  1846,  charters  were  to  be  granted  under  general 
laws,  "except  vmere  in  the  judgment  of  the  Legislature  the  ob- 
iects  of  the  corporation  cannot  be  obtained  under  general  laws," 
but  the  desirability  of  special  charters  for  banking  corpora- 
tions was  not  to  be  left  to  the  judgment  of  the  Legislature; 
they  were  in  all  cases  to  be  fonned  under  general  laws.  The 
movement  against  "special  privileges"  had  been  made  possible  of 
realization  by  the  invention  of  issue  on  bond  deposits,  and 

general  incorporation  laws  for  institutions  of  all  kinds  became 

3 

the  riile  of  the  Middle  west.   As  long  as  banking  charters  could 

only  be  granted  to  approved  persons,  who  were  able  to  Maintain 

1.  Bonstitution  of  New  York  (184-6),  Art. VIII,  Sec.l. 

2.  Constitution  of  :»ew  York  (1846),  Art. VIII,  Sec. 4. 

3.  Michigan,  in  1837,  had  attempted  freedom  of  banking  cor- 
porations by  circulation  based  on  real  estate  seonrities;  vide 
"Banking  in  Michigan,"  by  Alpheus  Fitch. 


heavy   specie   roservos,   there  vvn;-  rji  rri  cnl  ty   In  apPlyJn/,;  the 
general   incori  oration    idea   to  banks,    but   the  bond   deposit   i'nvo 
an  antonatlc  nethod  of  securing  the   safoty  of  the  notero,    and 
enabled  banking  fo  bocone   "free." 

The   stater,  of  tr  c  Middle  West    followed   the   lead  of  i:ow  jTork, 
and   "freedon  of  incorporation"  becai.e  their  settled  policy,   but 
in   the  most  of  then,    tho   constitution  pcniiittod   the  cstab.llsh- 
nert  of  a    state  bark   with   branches,        V/ith   the   extinction  of 
state  bank   curre>^cy,   however,   the  general    incorporation  law  in 
all   thCitstates  became   and   continues   the   sole   fori;  of  bank    in- 
corporation.     The  policy  of  general    laws  became   the   fixed   rule 
of  the  West,    and  as  ea^-h  new   state  was   added   to   the  Union,    it 
placed   in   its  constitution   clauses  prohibiting  the   fo rr:at  ion 

of  corporations  under   special    act,    and  givinil   the  Legislature 

J 

the  right   to   confer  corporate  privileges  by  general  law. 

■In   the  other   sections  of  the  United  States,    quite  a  differ- 


1.  Mich. (1850)    Art. XV,    Sec.l:    Ind.(1851)    Sec. 201;   Ohio    (1851] 
Art. XIII,    Sec.l;    Kansas,    (1855)    Art. XIII,    sec.l;    Wis. (1848) 
Art. XI,    see's  4  &  5;    Iowa   (1846)    Art.   VIII,    sec.    1;  Minn.    (1857) 
Art.   X,    sec.    2; 

2.  In  IHlnois,  special  charters  were  used  to  a  slight  extent 
before  1870,  when  the  Constitution  required  general  laws.  Con- 
stitution of  Illinois  (1870)  Art.  XI,  sec.  1;  vide  P.  f-  Chicago 
Gas  Trust   Co.,    130,    111.    268. 

3.  Cal.    (1849)    Art. IV,    sec. 31;    Kev.(18G4)    Art. VIII,    sec.l: 
Iieb.(186C)    Corp's,    sec.l;    Col.(187G)    Art. XV,    see's   i',:; 
N.D.(1889)  s^.i-ii;  :3.D.(1889)  Sxo. /y/ 

Mont.  (1889)    Art. XV,    sees. 2, 3;   v/yo.(1890)    Art.X,    sec.l; 
Wash.(18H9)    XII,    sec.l;   Or. (185?)    Art. XI,    sec. 2;    nt.(1895) 
Art.  XI 7  ,     -n.-.l  . 
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cnt  stnte  of  affnirK  hns  existed.   In  the  New  EnL'lt'ivJ,  IvildolP 
AtlBPtlc,  and  Southern  statcn,  np  to  the  tii.io  of  the  Civil  War, 
the  systeii  of  Rr>eoliil  charters  wns  almost  imlverBal.   Free  bank- 
i.".;;  on  bond  deposit  had  been  adopted  in  nany  of  these  Mtotes, 
but  only  In  New  York  as  an  exclusive  systen.   By  the  side  of 
the  specially  chartered  banks,  the  free  banks  played  but  an  ir:- 
significant  role,  and  when,  by  the  inposition  of  the  ten  per 
cent  tax  on  note  issue,  no  opportunity  was  left  for  the  opera- 
tion of  the  bond  deposit  provisions,  these  states  relapsed  in- 
to the  exclusive  use  of  special  charters,  since  they  were  not 
forbidden  by  their  constitutions. 

Since  1865,  there  has  been  a  steady  growth  in  the  use  of 
general  corporation  laws  for  banking  in  the  Atlantic  and  South- 
ern .StcjteE.   In  the  Kew  England  States,  on  the  contrary,  the 

system  of  special  charters  has  held  its  ground,  so  far  as  bank- 

/ 

ing  is  concerned.   This  has  been  caused  by  the  fact  that  the 

national  ban'.cs  have  filled  entirely  the  needs  of  this  section. 
Very  fev;  banking  charters  have  been  granted  in  any  of  the  liew 
England  States  during  the  past  thirty- five  years.  Banking  cor- 
porations occupied  an  anomalous  position  in  the  Middle  Atlantic 


1.  Verr.'.ont  permits  the  organization  of  banJ<s  under  a  genera] 
Jaw,  Which  is  antebellum  in  its  main  outlines.   In  l-iassachu- 
setts,  also,  banks  may  be  organised  under  its  old  l&w,  but  the 
conditions  are  too  onerous  rov  hn' ',■  r.   nirriy  or   disconrit  and  de- 
posit. 
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Stntcu.      While   corporations   for  carryijifj  on   ninost  nny  other 
business  misht  be   fon-ied  under  the  gcnortil   Inwa,    it  required  a 
specie!   oct  of  the  Legislature  to   enable  an   association  to    be 
foncd  tft)r  bariking  purposes.        The  old    free  bar.l-.inr  l.-i"-  were 
retained   in   sor:e  of  thene    states,   but   they  were  not   suited  to 
the  needs  of  the  banking  business,    and   special    charters  were 
nearly  ;ilways  seaired.   The   feeling   for  an  assirllatior  of  bank- 
ing to  othef  lines  of  business  caused  the  prohibition  of  spe- 

z 

cial  chnrters  in  the  Pennsylvania  Constitution  of  l&Vb,  and  in 

the  New  Jersey  Constitut:lon  of  the  sarie  year.  I.Iarylnnd  has  a 
general  law  for  the  foniation  of  banking  corporations,  but  it 

is  little  used,  and  practically  all  banKs  are  foined  under  spe- 

1 
cial  acts.   Delaware  alone  of  this  group  retains  the  old  form 

of  incorporation  as  a  sole  means  of  securing  a  charter,  its  re- 
cent constitution  expressly  exeupting  banks  from  the  cori.ora- 

J- 
tions  which  may  be  fon.^ed  under  general  laws. 

The  sane  tendency,  but  slower  in  operation,  may  be  observed 

in  tho  Southern  States.   The  agricultural  interest  has  always 

been  predonlnant  in  the  Couth,  and  until  quite  recently,  it  wa; 


1.  Now  York,  of  course,  an  exception. 

2.  Art.  Ill,  sec.  7. 

3.  Art.  IV,  sec.  7,  clause  11. 

4.  The  Waryifind   Constitution  of  1807  penults  the  Legislature 
to  use   its  discretion  in  the  natter  of  special  or  genei'al    acts 
of  incorj/oration.      Art.   Ill,    sec.   4«. 

^:>.    Constitution  of  Delaware    (1807),    Art.    IX,    sec.    1. 


prnotically   the  only  business  carried  on  extensively.      Cotiner- 
cial    and  nanuf;icturjri£  indu!:;tries  were    few,    ot\d  the   result  was 
that   freodon  of  incorpor?it.1on  mode  but   a   slow  advorcc.        Ever, 
ordinary   business   corr:>oratlonf^  were,    in  no:jt  of  the   r.tates, 
chartered  by   special   act  nearly   ac  late  as  the  Civil  War.        In 
only  a   few  of  these  states  was  there  any  use  of  the  fi-ee  bank- 
ing laws,    and   in  none  of  then   did   it   attain  any    success.      Until 
the  period  of  Reconstiuction,   there  was  not,    in  the  constitution 
of  aiiy  Southern  State,    any  proliibition  of  special   charters.      The 
fraj:ers  of  the  Reconstniction  constitutions  were   familiar  with 
the  provisions  requirinii  corporations  to  be   fomed  under  gener- 
al laws  then   in  force   in  the  Middle  West,   and  they  attenpted  to 
engraft   that  policy  on  the  new  constitutions  of  the  South.      In 
most   cases,   these  clauses  were  '-ither  so   United   in  applicatJon 
as  to  leave  the  hands  of  the  LCoislaturc  practically   free,   or 

they   were  omitted   in   the   constitutions  adopted   sonewhot   later, 

/  Z.  ^ 

but   in  Tennessee,   Arkansas,    and  V/est  Vircirla,    they   have  re- 

mained  in  force.  More  recently,  Louisiana,  Mississippi,  Ken- 
tucky^  <,rid  South  Carolina  have,  by  constitutional  profisions, 
adopted   the  general    corp'oration   act   as  the   exclusive  method  of 


1.  Tenn.(1870)    Art. XI,    sec. 8  5.   Miss.  (1890)  Set.// « 

2.  Ark.(18G8)    Art.V,    sec. 48  G.    Ky.(1891)   J^-fj.  •C'-A/. /? 

3.  v;.Va.(1872)    Art. XI,    seel  7.    S.C.(189li)    Art. IX, sec. 9 
ft.    La. (1879)    Art. 46 

a  J  so    (18G8)    Art.  49 


Incorporation.   An  anendi:ient  to  the  conHtitntion  of  Geor^:io, 
adopted  in  1891,  pennits  the  General  Asr;enbly  to  incorijorate 
banking  companies  by  general  act.   V.'hile  these  chaniren  did  not 
affect,  in  nost  casen,  other  Tines  of  business,  they  marked,  in 
nearly  all  cases,  a  change  in  the  method  of  grant in/j:  banking 
charters.   Even  in  those  states  where  specia]  acts  arc  still 
constitutionally  possible,  they  are,  with  one  exception,  rarely 
used.   Virginia,  Florida,  and  Alabana  all  have  free  bankiiig 
laws  by  the  side  of  special  charters,  and  almost  all  banks  are 
incorporated  under  the  general  laws.   In  North  Carolina  alone 
does  the  special  charter  hold  entire  possession  of  the  field. 

The  net  resiilt  of  these  changes  has  been  a  complete  revers- 
al of  systems  of  bank  incorporation  in  the  Southern  and  Atlant- 
ic States.  Where,  as  late  as  1870,  special  charters  wore  the 
almost  universal  custom,  at  present  only  two  states,  Delaware 
ai-.d  North  Carolina,  do  not  permit  the  forriation  of  barJ<s  under 
general  laws,  and  in  only  a  few  others,  Virginia,  Alateana,  Flor- 
ida, and  Maryland,  is  the  special  act  used  with  more  or  less 
frequency.   The  increase  in  the  number  of  charters  asked  for 

and  the  consequent  entailijig  of  labor  on  the  Legislatures  have 

I 

been  the  most  potent  causes  in  bringing  this  change.  There  has 

1.  Since  1885,  banks  might  be  incorr)orated  by  general  act  in 
S.  C.   Laws  of  S.  C,  188b,  XIX,  212. 

2.  This  is  illustrated  by  the  case  of  Georgia.  The  plan 
first  adopted  was  the  framing  a  special  charter,  and  then  grant- 
ing to  all  succeecjlng  applicants  the  powers  and  Imposing  the  li- 
abilit-es  and  duties  contained  in  it,   Ga.  Laws,  1891,  p.  172. 
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also  bo'-n  at  work  tho  continually  actim  toniency  towar'i  .Mf;c;L:.-.i- 
lation  of  stnto  constitutiona. 

Contoinporunoonsly  with  the  rnovcnent  toward  freedon  of  incor- 
poration has  gone  what  may  be  styled  the  differentiation  of  the 

1 
"general  incorporation  low."  In  nearly  all  the  states,  prior 

to  the  Civil  War,  there  had  grown  up  "general  incoriioration 
laws",  under  which,  to  use  the  ordinary  phraseology,  "association J 
for  carrying  on  any  lawful  business"  might  be  forried.  Banks, 
were,  however,  generally  excepted  (as  has  been  shown  above)  from 
tho  operation  of  these  laws,  and  formed  under  special  charters. 

Before  1860,  banks  were  never  formed  in  any  of  the  states 
under  the  "J^eneral  incorporation  laws";  special  restrictions  were 
always  imposed,  but  these  reg^.ilations  related  largely  to  the 
right  of  issue  and  its  j:)roper  exercise.   After  the  ir.:position 
of  the  ten  per  cent  tax  on  state  bank  notes,  it  seoi.,s,  as  has 
been  said  above,  to  have  been  felt  in  most  of  the  states  that 
the  business  of  banking  coutd  be  left  to  individual  enteri>rise 
without  any  special  regulation.   Conseqaently ,  in  most  of  the 
states,  the  general  law  Included  banking  in  the  lines  of  busi- 
ness which  night  be  fonned.  In  sone  of  the  "free"  banking 


1.  The  "general  Incorporation  law"  has  a  technical  meaning 
in  Ar.erican  law.   Previous  to  this,  the  tern  has  been  used  in 
Its  larger  sense  in  contradistinction  to  special  charters,  but 
icncc forward,  it  will  be  used  in  its  stricter  meaning  of  the 
body  of  rules  under  whic'i  the  great  lass  of  corporations  are 
formed  in  the  Ar.erican  states. 
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states,  the  old  provisions  were  retained  unaltered,  and  in  oth- 
ers, tlicy  were  repealed  and  resort  had  to  the  "generHl  inoorijo- 
ratlon  law."  The  newer  states  in  the  West  sinply  allowed  bank- 
ini:  incorporations  to  be  for-ied  under  the  general  law. 

While  there  were  a  few  states  which  dif rcrentiated  banking 
charters  before  1887,  the  movement  riay  fairly  be  considered  as 
having  beg^jn  about  that  time.  Since  then  in  nearly  all  the 
states,  there  has  been  a  growing  tendency  to  treat  banking  dif- 
ferently from  other  lines  of  business,  and  to-  recognize  that  it 
needs  special  requironents.  This  was  caused  undoubtedly  by  the 
groiflng  number  of  banks  about  that  tine,  and  the  consequent  at- 
tention which  the  subject  received. 

One  difference  between  the  national  and  the  state  laws  con- 
cerning banking  will  be  readily  seen.  In  the  states,  the  banJc- 
ing  law  is  part  of  a  larger  whole;  It  simply  embodies  the  dif- 
ferences which  the  Legislature  has  seen  fit  to  make  between 
banlcing  and  other  Mnoo  of  business.   The  foundation  on  which 

A 

the  state  banking  laws  rest  is  the  general  corj^oration  law — 
it  in  found  therefore  that,  as  a  general  rule,  the  state  laws 
are  less  exhaustive  than  the  national,  since  it  xs  not  necessa- 
ry to  legislate  specially  on  points  which  arc  already  satiofac- 


1.  There  still  remain  a  few  states  having  general  laws.  In 
wiion  ba'^.ks  are  under  the  same  regulations  in  every  respect  as  ' 
other  lines  of  business.   They  are  Arkansas,  Idaho,  Oregon, 
I.evada.   In  many  others,  the  differentiation  is  slight. 
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torlly  covered  In  the  cenerni  Inw.   The  national  bunking'  law, 
on  the  contrary,  except  for  judlolal  Ir^tcrprctntion  of  the  con- 
non  law  t^ovemin^;  oo vj. orations ,  in  Tall  and  ^oi.iilctc  in  itciVir, 
rl- '.^  *hf^  T'.n+ional  governrient  has  never  enacted  any  jocoivri  cor- 
poration law.   In  order  to  iinderstand  the  develorment  and  the 
present  status  of  the  state  banking  lawr, ,  reference  must  con- 
staptly  be  had  to  the  principlof.  of  the  ei<?neral  corpo ration  law. 

The  stages  oV   pro^;rcnn  in  the  incorporation  of  banks  since 
IceS"  then  arc  three;  (1)  The  special  charter;  (2)  The  undiffer- 
entiated CGneral  incorporation  law;  (3)  The  differentiated  con- 
cral  incorioration  lav/.   While  very  few  states  have  passed  throtu 
all  these,  it  is  yet  true  that  if  wo  take  period.^,  we  shall  find 
each  predominant  at  a  given  tine.   Fro©  1865  to  1B75,  the  spe- 
cial charter  was  in  use  in  nost  states,  and  fror;i  1870  to  loo? , 
the  "feeneral  incorporation  law"  was  the  controlling  type,  and 
sint.-e  thOTi  the  di  fforoitlated  incorporation  act  has  becor.e  the 
almost,  universal  fom  of  bank  incorporation.   The  special  chart- 
er and  the  undifferentiated  act  arc  recoclirr  tyr>cc.   It  is  to 
be  noted  that  the  special  charter  and  the  "gereral  incorporation 
act"  were  contenporaneoiis,  springir'g  fron  different  social  and 
political  conditions,  find  while  uany  special  charters  have 

•^cd  into  "general  nota",  r.ore  have  gone  directly  into  the 
differentiated  act.   A  high  degree  of  regulation  nay  be  built 
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up  under  speciaJ    acts,    as  was  the   cfi:;e   in  nont  cf  the   ntntos 
prior  to  1860.      The   soi  e   thing  nfiy  bo  observed   in  the  Southern 
states.      For  cxfupio,   Nort^^   Cnrolina,   while   otil]    kecpir,;;  th.c 
special    act,   has  a  much  higher  6Qi:rce  of  ro{ail?itior   thnr  many 
states  with   frcedor'  of  banking  in(:ori)oration.     It   iii  not   there- 
fore tnie   t>iat   the    ntr.tTes  described   above   repref;ont   a   consecu- 
tive  development;    it   is  rather  to   be  underctood   that  only    the 
lost   is  a   stace   to   v/'nich   two  previously   existing;   ata^-es  tend  to 
cone. 

Since,    however,    at   the  beginninc  of  the  present  moveinent   in 
the  direction  of  more    stringent   regulation  of  state  banks,    the 
"geieral   incorporation  law"  was  the  predominant   type,    especial- 
ly  in  those  sections  where   the   influence  of  state  banking  has 
been  greater^t  ,    it    is  to   be   taken    for  the   starting  point    for  the 
evolution  of  the  present,    in  nay   cases  highly   developed  systens, 
Legislation  is  always   directed  toward  the   correction  of  exint- 
Ing  systens,    ar>d   so   the  ain  of  the   state   laws  may   be   conprehen- 
sively   des'jribed   as  an  attempt   to   amend    "general    incorporation 
laws"   in  those  respects  in  which   they  have  been   found  unsulted 
to   the  proper  control  of  banking  business. 


CAPITAL. 


The    "£-eneral    incorporutAon   law"   ha.s  i.i-a':T,  i  ofij  i  v   r<o   nfipitnl 
roquirenentr..      It    Is  designer]   to    fill    the   needs  of  iiany   class- 
en  of  enteiT-rii^er:,   VnrHlng  widely   In  their  r.eecU;   for   capital. 
Incorporation  is   sought  under  the    "gcnernl    law"    for  carrying  on 
olnost   every  conceivable   form  of  business,   and  it  has  beer<   the 

iversnl   rule   in   the    states   to   leave  the   question  of  capital 

/ 

alMOSt  entirelv  to  tl:e  discretion  of   the  ir  corporators. 

The  ppecial  charter  r.ay  be  quite  as  liberal  in  its  {provis- 
ions with  re£;ard  to  capital,  as  the  general  law,  but  it  is  not 
likely  to  be  so.   It  is  quite  inprobable  that  any  American 
Legislature  would  grant  banking  charters  without  naking  so;:ie 

rovisions  for  a  capital,  supposed  to  be  adequate  to  the  needs 
C' r  the  incorporation.   Since  the  i;Ost  glarirg  and  obvious  de- 
fect of  the  banks  chartered  under  general  acts  was  tlie  absence, 
in  nany  case?-,  of  any  proper  capital,  one  reason  may  readily  be 
seen  why  banking  legislation  has  been  so  nuch  faster  in  the 
West  than  in  the  South.   7/hile  the  systerr.  of  special  charters 
did  not  furrlsh  sufficient  safeguards  for  the  banking  business, 


1.  A  large  majority  of  American  states  require  neither  a  nln- 
inuri  nor  a  naxlr-um  dapltal.  In  some,  however,  a  small  rolnimuia, 
rarely  exceeding  ol,000,  is  required.  The  maxlnum  permitted  is 
generally  so  large  as  not  to  bo  a  question  o*'   \'   ;^»'+n>-'-  (>• 
banking  charters. 


It   was,    in  rany   respects,    vexy  much   surerior  to   tlie   "tjcrorHl 
law,"   ond   ervecinlly   wn.?  tliir;  true   in   the   case  of  cf\i>ltai    re- 
quirGriicnts. 

As  soon  no  Mt'.ention  bct;ui'  to  be  paid  to  the  rojiilatlon  of 
the  bonking  business  in  the  states,  the  question  of  \mr±  copl- 
tHllr.otion  was  generally  the  first  to  receive  attention.  The 
national   banKinC  lav;c  hnd    special    requirena^.ts  of  this  kind; 

0   surviving  antebellum   systcr.is   in   the  Middle  West    follovfed 
tve   sai.e  policy;    in    fact,    sone   species  of  capital   requireia«:nt 

s  seej,  to  be  the  central  point    in  any  regulation  of  free 
banking.     Under  the  American  systens,   the   capital   stock   is  a 
buffer  interi'osed  between  Iossor,   which  the  bank  nay  suffer, 

d  the  bank's   creditors.      If  there   j.s  no    capital,    losses  nay 

:>11   directly  on  the   creditor,    and   the   larger  the   capital    stock, 

/ 
other  things  being  equa] ,    the  less  ♦he  likelihood  of  that   loss. 

't   has  been,    then,    wherever  any   regulation  of  banking  has  been 

^tempted,    the  universal   rule   to    enact    that   banking  corpora- 

•_ ions   shall   have   a   certain  ninimun   capital. 

toount  of  Required   Capital. — At   the  present    f.re,   only   a 

few  states,    the   rer.ains  of  a   large  nunber, --Arkansas,   Mlssics- 

ipl,   Tennespee,    South   Carolina,   Oregon,    Arizona,   Idaho,   Keva- 


1.   This   is  not  neant   as  a   statenent  of  the  econonlc  position 
of  the   capital  of  a  bank;    it   is  the  view  whl'-*^    ♦ ' -^   '"•■  -■'•^'^•i»: 
systei  s  of  regulation  take  of  capital   stock. 


?o^ 


da,  Uew  Mexico,  and  Virtjinia,  inposo  no  special  req\iirenents 
as  to  the  copltnl  of  bnnklni^  cornpanios.  In  these  states,  do 
far  as  capital  is  concerned,  banks  nay  be  foned  on  the  sone 
tcr.r.  as  other  corporationr..  The  decision  as  to  the  ai,ount  of 
capital  needed,  rests  entirely  with  the  persons  seeking  incor- 
poration, except  that  the  Vir(;inia  "general  corporatior  law" 
requires  a  nlnimim  capital  of  ^-500. 

The  maxinum  capital  roquirenent  in  the  differentiated  sys- 
tens  varies  from  ^;iOO,OOC  to  ^•:5,000.   These  amounts  have  been 
reached  in  each  state  in  one  of  three  ways:  (1)  In  the  states 
which  had  ilndiffercrtiated  systems,  banks  generally  established 

nlnimun  for  thcnselves.   Kor,  example,  when  California,  in 

1895,  required  n  niniruum  for  the  first  tiue,  it  was  placed  at 

:L),()00,  because,  while  there  were  n  few  banks  opei^atinfo  wit^. 

ci  less  capital,  there  war  no  large  class  of  such  banks,  and  it 

Was  thought  that  no  great  injury  would  be  done  by  debarring 

then.   In  Nebraska,  on  the  contrary,  the  law  of  lGr;i:-  fixed 

f 
05,000  as  a  nininun.   This  war;  a  necessity,  because  there  were 

many  banks  with  no  greater  capital.   Thus,  these  stater?  hfive 

rem] ly  accepted  an  order  established  by  econonic  conditions. 

(2)  Closely  corresponding  to  the  class  Just  described,  has  been 

the  case  of  the  passage  of  special  charters  into  differentiated 

laws.   In  such  states,  the  law  has  required  a  mlniriuii  which  is 


1.  Lhws  of  Nebraska,  (1889)  ch.  37,  sec.  1. 


so  fixed  nr.  to  pemlt  the  organization  of  bonks  witr.  us  low  a 
capital  as  fornerly.   In  both  these  classer. ,  there  hnu  been 
little  rnoventent  since  the  first  fixing  of  the  liininun,  and  it 
is  inprobnble  that  there  will  be  any,  unless  changes  should  oc- 
cur in  econoMic  conditions.   (3)  The  minimum  has  been  fixed  in 
the  last  group  in  an  entirely  different  way.   As  has  beer  said 
tennre,  certain  states,  in  which  "free  banking"  was  most  widely 
used  before  the  war,  retained  the  laws  then  in  force,  without 

lapsing  into  the  "general  coriioration  law."  These  states  were 

1 
Indiana,  Illinois,  Ohio,  Iowa,  Minnesota,  Michigan,  Wisconsin, 

New  York,  Vennont ,  and  Louisiana.   The  minimum  requireijient  in 

none  of  these  states  was  less  than  ^p25,000.   In  the  most  of 

them,  this  has  been  lowered  from  time  to  time,  especially  in 

the  more  westerly  ones,  but  in  some,  it  has  remained  rigidly 

at  the  smae  amount.   As  the  need  for  smaJ  1  banks  has  sprung  up, 

the  old  law  has  not  changed  so  as  to  meet  the  need  fully.  Prob- 

'iMy  the  rcferenduri  provisions  discussed  above  have  given  a  fix- 

-ty  to  the  law  in  some  states  which  it  Tvoj]d  not  otherwise  have 

oRscssed.  There  has  also  been  undoubtedly  a  feeling  against 


1.  The  case  of  Illinois  has  been  somewhat  exceptional.  It 
alone  of  this  group  was  able  to  use  special  charters,  but  only 
under  the  restriction  of  the  referendum.  Its  present  law, adopt- 
ed in  18ft7,  (Laws  of  Illinois,  18H7,  p. 89),  followed  the  Kcrcrn] 
trend  of  the  Indiana  law,  which, passed  in  187£  -  1873,  was  prac- 
tically the  antebelliui  law  remodelled.   These  states,  while  not 
strictly  under  the  old  law,  are  yet  practically  under  its  Influ- 
ence. . 


the  Incoriioration  of  very    small  banliR  in  sone  st'itos.     The  proof 
tnot   there  are  econor.ilc  ncedc   for  G;:all  bunkn  is  the   fact   that 

i}\  these   states,   and  i:,orc   onpecially  in  the  ones  haviri£:  hleh 

/ 
.  mil  m    requirements,   the  number  of  privute  banlis   Ir,  very   larce. 

The  ante  bellurn  policy  v«ae  to  tive   incorporation  only  to  hanks 
of  issue,    nnd   it   was  believed   that   banks  of  a   certain    size  only 
could  properly  perforr;.  that   fi.mction.      The   question  now  is  not 
whether  snail  banks  of  discount  and  deposit   shall  exist, — they 
,ro   nlrofidy   in  being.      The  point    is  whether  there   is  any   advan- 
taje  in  denying  the   ri^cht  of  Incorporfition   to   such  institutions. 
In  Michigan,   Louisiana,  tUnjnesota,   and  Kev;  York,    the  old   capi- 
-,al   pro'visions  have  been  c^adually  lov/ered  to  nect  the  demand 
for 'snail  banks. 

There   is   a  v/ide   difference  in  the  ninirnum   requireci   in   tne 
various   states,   and  a  certain  arrangenent  r^ay  be  nade  into   sec- 
tional groups  according  to   capita]    required.      In  Home  of  the 
.■iew  England  ar.d  Atlantic  States,    IJ   it  less  than   C^EO.Oon,    ex- 
cept  in  the  case  of  New  York.     The   h;:25,0C0  group  begins  with 
this   state,    and  includes^Ohio ,   Indiana,    and  Illinois.      I)^.   tlie 
"Id'Ho  otates,   except   Missouri  where  sped  a]    chfrteru  prevailed 

before   1865,    capital   was  never  lov/er  thfin   ^^5,000,   and   in   II 11- 

1.  Gee  Appendly   "Statistics  of  Private  Banks." 

2.  See  on  this  point   chap. 7,     "Private  a.nd  State  Banks." 
.3.   Mich.    1887,   Art. 205,    Sec.l;    also   1891,    Feb.    2G. 

4.  La.,   1882,    chap.   80. 

5.  l.;jn>  .  ,   1887,    chap.   63. 

6.  N.    Y.,    1874,    ch.    12C;    1882,    ch.409,    sec. 20;    1892,    ch.6B9. 


nols  and  Mlchit'nn,  It  wns  ^'^50,000.   Ohio  find  Indiana  have  never 
■.-Dr  fit  to  lower  thiR  rtinimiri,  but  in  ininois,  in  18i'.7,  it 
was  reduced  to  ^25,000.   This  is  still  the  ncrirel  requirement 
in  Wisconsin  and  Iowa,  but  in  Wisconsin,  since  only  ^J25,000 
c.-ipitcil  red  be  pnid  in,  for  practical  purposed  the  minimum  is 
lower,  and  in  Iowa,  savin^^s  banks  nay  be  formed  with  a  capital 
of  orly  :(';10,00C.   These  banks,  for  the  most  part,  carry  on  a 
purely  coriiercial  business.  There  has  been  a  reluctance  seem- 
ingly to  face  the  situation  frankly,  and  state  banks  are  still 

J 
in  some  way  connected  in  the  legislative  mind  with  note  issue. 

in^esota  and  Missouri  require  a  capital  of  only  ^10,000.  Mich- 
iiian  until  recently  had  a  minimum  of  ^15,000.  So  that  the  more 
v/Gsterly  and  northern  of  the  Midcile  States  require  minii-iu:'  cap- 
itals of  ten  and  fj fteen  thousands.  The  agricultural  states  in 
the  Western  group  have  the  lowest  capital  requirements  found  in 
any  states.   In  Kansas,  Nebraska,  North  Dakot;'.,  Coutr  Dakota, 


1.  Wisconsin,  1861,  chap.  242,  sec.  14. 

2.  Iowa,  15  C.  A. _  chap.  GO,  see's  2,  3. 

3.  The  same  thing'  was  done  in  the  period  immediately  after 
♦he  war  by  Kansas  and  Missouri.   Banks,  to  be  knowr)  as  savings 

arks,  were  allowed  to  be  chartered  with  a  capital  of  i;50,000, 
but  only  ten  per  cent  of  capital  had  to  be  paid  in  at  once. 
This  was  a  recognition  of  the  needs  of  incorporation,  but  the 
old  Idea,  still  persisting  from  antebellum  conditions,  that 
banks  of  issue  alone  were  to  be  incorporated,  forced  the  states 
to  really  meet  needs  by  roundabout  means.   The  "savings  liankp" 
in  both  states  were  really  commercial  banks.   The  names  of  ma- 
ny banks  in  Missouri  stJll  show  this  transition  period. 


and  OklHhoiim,  banks  may  be  incorporated  witr.  cai^itMlM  »m  Jew  nr 
$5,000.   Tho  other  states  in  the  Western  ^^roup  and  the  Pacific 
States  do  r.ot  perr^it,  as  a  rule,  a  lower  cfipitalizntion  thatt 
:25,000.   In  the  South,  the  necjesr,Mry  r:rirl  +  pl  Is  ^15,000  In 
Georgia,  Kentucky,  and  Alabama.   In  Louisiana,  the  nininun  Is 
stii?-  lower,  being  only  ^10,00C,  while  in  West  Virginia,  the 
real  nlnlmun  Is  $2,500,  since  only  ten  per  cent  is  required  to 
be  paid  in,  the  remainder  being  subject  to  the  call  of  diroct- 
crp. 

The  Urilted  States  nay  be  divided,  then,  roughly  into  four 
great  groups  according  to  the  capital  which  a  bank  must  have 
beft>re  it  can  ce«otte  incorporated,^,,.^^  £^  SfV^  ^^^^-^ 

I.  The  :*ew  England  and  Middle  Atlantic  Stqtes,  requiring, 
v.ith  the  exception  of  l<ew  York,  capitals  of  at  lea.st  f;&0,CCO. 

II.  New  York,  Indiana,  Illinois,  and  Ohio,  the  Pacific 
States  and  Territories,  and  the  less  agricultural  states  of  the 
Western  States,  requtring  #25,000. 

111.  The  Middle  States  (except  Indiana,  Illinois,  and  Ohio) 
•md  the  Southern  States,  requiring  ^15,000  or  i^lO.OOC. 

IV.  The  agricultural  part  of  the  Western  States,  allowing 

incorporation  with  capitals  of  ^5,000. 

1.  In  Georgia  and  Alabfuia,  the  minlnun  capital  is  C:25,000, 
but  only  ^15,000  need  be  paid  in. 

2.  In  Montana,  the  nlnliur  is  $20,000.  By  an  act  passed  in 
1890,  (ch.31;  banks  may  be  formed  with  a  capital  as  low  as 
!i^l0,000  In  Wyomlog. 

3.  The  significance  of  these  capital  requirej.ients  will  later 
)e  dlncTissed  under  "Economic  Side,"  see  page 
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The  renson  for  rOfjiilotion  of  cuijitals  Is,  .-i.s  han  beor  sold, 
thnt  It  Is  n  55afety  fund  or  buffer  bctwci^n  losccs  and  the  de- 
positors.  The  theory  ir  thnt  this  sun  should  bear  some  rela- 
tion to  the  volune  of  business  trnnr^acted  by  the  b>u;k.   In  the 
national  bank  act,  the  tiriount  of  capital  required  depends  on 
the  sl?.e  of  the  plPce  in  which  the  banlc  is  located.  It  is  ns- 
siined  that  a  bank  in  a  place  of  5,000  inhabitantn  will  be  able 
to  do  a  larger  business  than  one  in  a  smaller  town.  On  account 
of  the  fjcall  sirie  of  the  capitals  required  in  some  states  under 
the  state  laws,  it  has  beeio  thought  expedier.t  to  carry  this 
principle  into  minute  details.  Thus,  in  all  the  states  with  a 
^5,000  ninlnur.,  except  Kansas,  a  regular  scale,  advancing  by 
snail  surns,  is  prepared.   For  exanple,  in  Nebraska,  towns  with 
a  capital  of  less  than  1,000  population  may  have  state  banks 
with  a  capital  of  Si5,000;  less  than  1,500,  ;plO,0CC;  less  than 
2,000,  ^115,000.   The  general  tendency  has  been  toward  refine- 
ment in  +ho  capital  scale. 

Before  the  beginning  of  the  present  noveuent  toward  the  im- 
provencnt  of  the  state  banking  systems,  tr-.e  usual  rule  ia,  in 
states  where  capital  of  a  fixed  anount<As  required,  was  to  have 
only  one  specified  sur'  for  places  of  any  size,  and  this  is 
still  the  rule  in  most  cases  where  the  capital  roqulrerert  is 


I.  See  below,  page  .7/ 
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hi^jh.  Thero  is  miich  less  tendency  to  o'icjrlr  inat©  ^ii  .vuitai 
requirei,v?'t:i  w^sn  ^50,oof>  or  ^^-2b,000   Is  the  mlnlniir.i.  Vermont, 
^■ow  Jorrey,  Porsylvenia,  Inifiiana,  Wejjt  Virf;inia,  nnd  Ohio  mukc 

o  dl.ntinctions.   A  ninlnum  capital  is  fi>:od,  f-r,ci  it  Is  the 
sane  I'or  i  laces  o^'  any  siz.e.  The  refined  scalen  have  ariycn  in 
three  ways:  (1)  The  uniform  requireriont  wa.s  foun'-i  nnMultod  to 
*  he  needs  of  the  state,  since  it  was  not  low  enough,  and  ir- 

*ead  of  nakine  a  lov/er  unifoni  miniMurn,  banks  were  allowed  to 
be  formed  with  less  capitqls  in  places  of  si^all  size.  This  has 
been  the  case  in  Minnesota,  Georgia,  Michigan,  Alabana ,  Louisia- 

•1,  Kev/  York.  (2)  In  sone  cases,  in  passing  from  the  "general 
corporation  law"  to  a  differentiated  fjysten,  a  very  low  capital 
was  required,  which  was  later  found  to  be  unsafe,  and  a  differ- 
er.tia+ed  scale  adopted.  This  was  the  case  of  Oklahona  and  Kan- 
sas. (3)  The  "general  corporation  law"  having  given  rise  to 
capitals  of  varying  size,  capital  at  the  outset  wa.s  required  to 
correspond  with  size  of  place,  as  in  California,  Nebraska, 

■  orth  Eakota,  South  Dakota. 

It  is  to  be  noted  that  the  scales  generally  do  not  go  very 
high.   After  the  capital  rcquirenent  reaches,  in  nost  states, 

£5,000,  and  in  some,  :ip50,0G0,  banks  may  be  started  anywhere. 
It  is  only  in  Kentucky,  Kew  York,  California,  Illinois,  Michi- 

nn,  and  Massachusetts,  that  requirements  go  to  C;iOO,000.   As 
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onpared  with  the  national  rsyntcn,  the  copitnl  Is,  generally, 
lower  not  only  for  snail  towns,  but  for  placcc  o  r-  every  size. 
The  grades  do  not  advance  so  rapidly,  nor  extend  so  far. 

The  reco^iition  of  capital  ns  a  fund  for  the  security  of 
reditors  was  not  made  often  in  our  early  history.  The  sane 
idea  is  to  be  seen  In  the  restriction  of  note  issue  on  the  ba- 
sis of  capital.   Lookin,-^,  as  the  antebelluri  systens  did,  to  the 
ecurity  of  the  note  holder,  it  was  natural  that  the  capital 
• ould  be  considered  a  fund  for  their  protection.   These  re- 
rriotlons  also  served  the  purpose  of  holdings  the  note  issue 
within  bounds. 

It  is  evident  that  regulation  of  capital  according  to  the 
population  of  the  place  in  which  the  bank  is  located  is  a  vqty 
■n;dr  v/r»y  of  securing  any  proportion  between  capital  and  vol- 
L.;e  of  business.   The  more  elaborate  the  sliding  scale  is  iiade, 
t'-e  no  re  nearly  on  an  average  will  an  approxiration  be  nadc  to 
rr.e  desired  result,  but  no  scale  can  take  into  accour.t  differ- 
ences in  localities  as  to  business,  nor  the  more  important 
quectior:  of  conpctition.   Even  if  towns  of  1,500  population 
.'d  equal  ar.iounts  of  business,  it  cannot  be  known  anong  how 
nany  barl<s  this  is  divided.   So  that  if  capital  regulation  is 
f  an7  value,  it  is  worth  while  to  secure  a  r.ore  re^Tular  pro- 
ortion  between  capital  and  deposits  than  can  be  gotte;-  by 
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scales.   In  this  connection,  the  recent  legislation  In  Kansas 
is  worthy  of  notlrc.   In  1897,  the  legislature  beiru;  convinced 
of  the  utility  of  gradim:  its  capital  roquirer cnts,  which  had 
previously  beer  a  uniforii  ninii.nu:i  of  5^5,000,  brought  into  r-lay 
a  new  nethod  of  applying  the  principle  that  capital  shoiild  be 
regulated  by  business.   It  was  enacted  that  the  total  Invest- 
nents  of  any  bank,  exclusive  of  United  States  bonds,  should 
not  exceed  four  times  the  capital  and  surplus  actually  paid  in. 
The  purpose  and  operation  of  this  clause  is  thus  described  by 
the  Kansas  Lank  Coi;Ui!issioner:  "One  provision,  which  produced 

e  greatest  opposition,  was  the  section  which  limited  the  to- 
tal investments  of  every  bank  to  four  tines  its  capital  and 
surplus.  The  theory  upon  which  the  adoption  of  this  section 
was  urged,  was  that  a  bank's  capital  should  bear  some  proper 
proportion  to  the  voliire  of  business  transacted  by  it;  and 
there  being  no  possible  way  by  which  the  amount  of  deposits 
could  bo  restricted,  the  idea  of  restricting  the  investments 
a^^e^rcd  to  be,  not  only  possible,  but  wise.   It  was  argued,  in 
support  of  the  proposition,  that  it  would  result  in  an  increase 
In  the  capital  of  snail  banks,  thereby  giving  greater  protec- 

-on  to  depositors;  that  it  would  not  be  a  difficult  natter  to 
procure  additional  capital  when,  for  each  thousai-.d  dollars  thus 


1.  Laws  of  Kansas,  1897,  ch.  47,  sec.  9. 

2.  Report    of   Bark    r:o'-l.';r:;n,. .-•;•,     TmuV    -     IP/).',, 


invented,  the   bank  could  Invest  four  thousand  dollars,  and 
above  all,  that  banks  should  bo  oor.tent  wit.Vi  reoeivinr:  an  In- 
cone  on  four  dollars  for  every  dollar  invested.   The  operation 
of  tills  section  hns  resulted  In  nearly  one  hundred  banks  in- 
creasing either  their  capital  or  suriJlus.   M.-my  have  carried 
their  entire  earnings  to  surplus,  thereby  adding  to  the  strength 
of  the  bank  and  the  security  of  depositors." 

It  has  been  contended  by  an  eminent  authority  that  such  leg- 
islation is  of  no  value,  being  based  on  "a  conjectured  averairo 
too  rou.irTr'  to  be  of  service  in  any  individual  case.   In  this  res- 
pect, as  in  so  nany  others,  the  judgment  of  the  persons  nost  in- 
terested, acting  >inder  the  law  of  self  preservation,  is  far  nore 
trustwort^^  than  any  legislative  decision."  There  secns,  how- 
ever, a  general  concensus  of  legislative  opinion  that  some  form 
of  regulation  of  capital  is  necessary.   The  theorj'  of  the  r-tate 
and  national  systens  is  that  it  is  proper  to  prescribe  those 
things  which  persons  would  do  if  they  acted  with  good  judiTnent. 
Most  bankers  would  lay  by  a  surplus  fund  if  there  were  no  legal 
requirement*  but  it  is  none  the  less  expedient  to  force  others 
to  do  likewise.   It  is  also  to  be  noted  that  with  regard  to  the 
size  of  capital,  the  interest  of  the  banker  runs  counter  to  the 
:()tectlon  of  the  depositor.   The  larger  the  business  which  can 


1.  Dunbar,   Theory  and  History  of  Banking,   page 
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be  h\in+  ov.   n  cMpltal  ,  the  greater  will  be  the  dividends  earned. 
The  t^eneral  banklnL'  Inws  arc  built  on  averages:  if  prescribing 
a  certain  capltnl  will  caiise  men,  who  otherwise  would  not,  to 
make  business  and  capital  more  closely  correspond,  and  if  this 
is  desirable  nnd  can  be  accomplished  without  any  ill  effocts, 
it  seems  a  proper  addition  to  the  banking  laws. 

There  is  one  consideration,  however,  which  deserves  mention. 
The  effect  of  a  sliding  scale  differs  from  the  Kansas  nothod  in 
an  important  particular:  Under  the  operation  of  the  sliding 
scale,  what  might  be  termed  a  "capitalistic  monopoly"  is  creat- 
ed. For  example,  in  a  town  of  2,000  people,  if  the  capital  re- 
quired is  ^50,000,  there  would  probably  be  one  bank  only,  since 
there  is  not  enough  business  to  justify  dividends  on  tv/o  such 

'pitals,  and  no  smaller  bank  can  be  started.  Under  the  Kansas 
s..  stem,  another  banJc  could  be  organized  with  ^5,000,  and  as  Its 
business  increased,  its  capital  would  grow.   Evidently,  cor^iJCti- 
t^on  is  made  freer,  but  it  is  doubtful  if  this  would  be  benefi- 
cial, Whiij2  competition  should  be  allowed,  the  economics  of 
larger  institutions  ought  to  be  preserved.   The  one  bank  would 
serve  the  people  more  cheaply  probably  than  several  smaller 
ones.   It  would  appear  then  that  a  sliding  scale  Is  of  inj)or- 
tance,  and  should  bo  supplemented,  and  not  supplanted,  by  the 
Knrsas  method. 
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It  Is  necessfiry,  of  course,  in  any  uppllcation  of  the  KunBac 
law  that  sufficient  encoiirajjeiicr^.t  nhould  be  giver;  to  individual 
enterprise.  If  the  capital  requlreiuont  is  heavy,  it  will  tiiV:e 
awL^y  incentive  to  bnilf3  up  business  to  a  certain  extent.   Depos- 
its which  might  be  secured,  will  not  be  rcttcr.   It  does  not 
seen,  however,  that  to  restrict  invcstnent c  tc  four  tinen  the 
rnpltnl  and  surplus  is  a  severe  mle.  The  natl'^i-*!  banks,  on 
.  :j  average,  do  not  do  nearly  so  fT'^^itable  business.   In  1899, 
their  irver+nortB  were  oiJy  fibout  three  tines  their  copital  and 
surplus. 

Payment  of  Capital. --Under  "general  iy.corroration  laws," 
there  nay  exist  a  wide  difference  betv;een  nominal  and  paid  up 
capital.  The  rule  has  been  to  leave  the  amount  of  the  variance 
to  the  discretion  of  the  directors,  who  have  power  to  require 
'^i  e  payment  of  the  remainder  of  capital  at  such  tines  as  they 

think  proper.  As  long  ns  bnr.k^  were  allowed  to  be  mcori^orat- 
ed  under  the  general  law,  it  was  possible  for  the  authorized 

'  pital  to  be  largely  in  exccsr.  of  the  sui.i  actually  paid  in. 
It  is  assumed  that  persons  having  dealings  with  corijoratioi.L- 
will  be  able  to  ascertain  the  real  capital,  tut  the  dGrositor 

r  n  bark  stands  on  a  different  footir^'.   As  a  general  i-^^ 


1.  In  soce  states,  part  of  the  capital  must  be  paid  Ir;  e.g., 
r'  Vcrr;,ont ,  one-half;  a  :.uj-i"oer  of  states  reqnii'  -  •    ^'  cent, 
it  in  the  great  majority,  no  suia  is  fixed. 
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MO  to  distlnil^ilsh  between  the  nonlnal  and  the  nuthorlecd 
capital.  He  Gives  credit  frequently  on  the  basis  of  tiic  pvib- 
llshed  capital,  and  it  in  thought  expendient  that  there  should 
be  r.o  deception  in  the  natter.   Tlie  working  of  a  law^ifroi'en- 
tiatcd  in  this  respect  has  been  forcibly  described  ly  the  Cali- 
fornia Bank  CorirunsionerG,  who  say,  "Licenses  to  conduct  the 
business  of  barUclnfi  have  been  demanded  and  received  under  the 

.  v,  the  Corii.-.isBioners  bein^i  powerless  i,e  rcAj.se  the:.;,  when  the 
ancimt  of  capital  stock  paid  up  was  merely  nominal,  in  fact, 

•Initesinal,  and  these  concerns  most  loudly  proclaim  their 

J 
authori'/od  capital. 

Again,  if  capital  is  regarded  as  a  fund  for  the  security  of 
I ositors,  it  is  absolutely  necessary  that  the  capital  should 
be  paid  up,  or  the  purpose  of  the  law  is  defeated.   It  has  al- 
ready been  pointed  out  above  that  in  certain  states  the  capital 
requirements  are  considerably  effected  by  the  provisions  for 
^  +  s  payment.   It  \f.   onite  useless  to  prescribe  a  minir;um  capi- 

:'. ,  unloijs  soi.ie  provision  is  made  to  secure  pnyricrt.  The  case 
of  west  Virginia  is  in  point,  nominally  the  miniirum  capital  is 

:ij,0  C,  T-ut  practically,  the  law  is  entirely  undifferentiated 
on  this  point.  Only  ten  per  cent  need  be  paid  in  before  the 


1.  Twelfth  Annual  Report  of  Banking  Comi-iissioners  of  Galifor- 
n  i  a . 

2.  Such  provisions  uay  he  useful,  however,  in  another  way. 
See  page*  t7,C^ 

3.  Laws  of  West  Virginia,  1872,  ch.  i^l5. 
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ceitlf.icate  of  Jncori>ornt io^    In  Insuci,    fir'i   the  reranindcr   in 
subject   to  the  call  of  directors.      These  confUtio-^'^  '-r-.-   i  rp 
•    o  as  those  prescribed  under  the    "general   lew." 

The  national  banking  act   has  been   the  rnost   poworfni    influ- 
ence in  detemining  the  fi^e  of  legislation  directed  to  anend- 
ing  this  evil.      In  the   following   states,    fifty  per  cent  must  be 
paid   in  before  beginning  business,    and  the  remainder  in  a   spec- 
ified tine,   ranging  from  ten  per  cent  per  month  to  two  years; 
Pennsylvania,   South  Dakota,  lUssouri,    California,  Oklahoma,   Wyo- 
ni»^g,    Colorado,   Hcrth  Dakota,  Massachusetts,    Florida,   Kentucky, 
Indiana,  Miohicftn.      In  the  most   recent   legislation,    there  h^s 
been  r:anifested   a   tendency   to  go    somewhat    farther  in   stringency, 
and  in  Maryland,   Kew  YorK  ,   Iowa,  iiontana,   Vermont,  Minnesota, 
Webrask.'i,   IlTinois,    liew  Jersey,    and  Kansas,    the   entire  capital 
must   be  paid    in  before   any  business   car.  he   transacted  by  the 
corp'Oration.      In  Georgia  tnd  i.<isconsin,    specified  sums  must  be 
paid  In,    irrespective  of  the   size  of  capital,   while  in  Washing- 
ton,   three- fifths  of  tlie   caj-ital  i.ust  be   paid   in. 

The  remaining   states  are   less   rigid  in  their  requirements. 
In  those  enujnerated  above  as  not   requiring  a  minimum  amount  of 
I'ital,   there  are  no  provisions   for  payment. 

T+    is   quite   conceivable  that   a   state, which   allowed  banks  to 


1.   Slight  variations   fix>m  this  rule  are  Ohio,   GO  per  cent; 
h,   25  per  cent ^  remainder  ir  one  year. 
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be  forr.ed  with  capitals  of  any  siza,   rUoiit  ycr,   en'icpvt.c  to  r  ,- ve 
Fiiithorized  and  real  capital  correspond  in  order  that  the  depos- 
itor i.iii;ht  not  bo  deceivcri  by  v   fictitioun  capital,  but  since 
the  first  step  usually  taken  by  a  state  in  differentiation  Is 
'  o  fixing  of  a  capital  nininum,  no  such  attempt  has  been  made 
ary  of  the  stater.. 

The  only  fcood  reason  for  allowing  any  part  of  the  capital 
to  remain  unpaid  are  (l)  That  the  bank  cannot  use  all  of  its 
capital  conveniently  at  first;  (2)  The  convenience  of  the  share- 
holders in  paying  by  installnents.   Any  provisions  allowing 
greater  liberty  in  paying  than  is  required  by  these  considera- 
tions are  to  be  condemned  as  likely  to  lead  to  evils. 

Inpaimen.t  of  Capital  .--Having  secured  the  payt.er:t  or   .•: 
.ipital  considered  requisite  for  the  businesr, ,  it  is  necessary 
to  provide  that  the  amount  paid  in  shall  not  be  impaired  in 
any  vmy  except  by  a  legal  decrease  of  stock,  which  shall  not 
be  so  great  as  to  sink  cai;ital  below  the  legal  minimum.   There 
are  two  ways  in  which  capital  may  be  impaired: (1)  By  payment 
of  unearned  dividends;  (2)  By   losses  greater  than  profits. 

Under  the  "general  incorporation  law,"  it  is  the  general 
rule  that  dividends  are  to  be  paid  only  from  earnings,  but  in 
providing  a  safeguard,  the  states  may  be  divided  into  two  great 
Classen:  (1)  Those  irposing  a  liability  on  directors  for  divi- 
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dends  which  Impair  capital.   (2)  Gtnten  which  i,  nke  directcrn 
rer.ponsible  onaiy  whon  dividends  impair  cajiltal  to  such  an  ex- 
tent an  to  Mnl;c  it  \inequal  to  the  paynent  of  the  liabilities 
of  the  corporation.   The  last  clons  of  .-states  in  far  the  most 
nunerous,  and  in  then  there  is  no  restriction  of  the  paynent 
of  dividendn  so  lonfr  as  the  assets  exceed  liabilities. 

It  is  always  a  matter  of  difficulty  in  the  ordlrary  ccrpo- 
rntion  to  ascertain  whether  dividends  are  paid  from  ca}>ital  or 
eaminrjs,  since  such  o  calculation  depends  on  the  valuation  of 
property,  in  the  case  of  a  bank,  property  is  almost  entirely 
in  the  form  of  debts  due  the  bank,  and  the  value  of  such  as- 
sets  is  easier  to  estiriate. 

Before  the  enactment  of  the  national  banking  act,  it  be- 
j-iue  a  well  settled  mle  in  the  states  that  dividends  could 
only  be  paid  when  the  net  profits  o^   the  bank  exceeded  its 
losses,  and  that  if  capital  was  impaired  by  losses,  no  divi- 
dends should  be  r.ade  until  the  capital  was  restored  to  its 
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proper  um.ount .      The   sane  principle  has  been  recognized   in   the 

state  banking  systems   since  1864.      Even  in  most  of  the   states 


1.  See    for  example  Hew  York    (1038)    Gh.2G0  #28;    Wis. (1852) 
ch.479,    sec. 40;   Mlnn.(18GC;    ch.yxXIII,  ^--31;    Ohio    (18D1)    49 
V  41,    sGc.22;    Ind.(1855)    p. 23.      If  dividends  were  made,    any 
person  in  interest  might  apply  to   the  courts   for  a  receiver. 

2.  ir  nearly  all  the  state  laws,  debt?  ui^paid  for  a  certain 
length  of  tine  are  to  be  cor  sidered  valueless  in  cstir.atirr  a 
bank's  assets   for  the  purpose  of  findirr  net  profits. 


where  the  V'<^neral  (.•orpornt.:c'>;  low'  does  not  rcr^^'f^^^>■     ■■^i--- 
inent  of  capital,  it  has  been  reoogniJ'.ed  that  i)n' 
recoilutcd  aiT^'cvcy.tly  i>    Voi.r.   rrrrect.   Ir  none  of  the  state 
laws,  was  any  atter.ipt  made  to  so  farther  until  the  I^gw  York 

iw  of  1P82.  The  national  law  in  its  original  form  did  not  >*' 
pi'ovide  any  better  method  of  keeping  capital  up  to  its  full 

!luo.  It  was  not  until  1B73,  that  the  Conptro]  i.er  of  the  Cui-- 

rei cy  received  power  when  capital  was  impaired  to  order  the  di- 

i 

rectors  to  assess  shareholders: .   Previous  to  that  tine,  the  on- 
ly renedy  was  to  wait  until  dividends  made  up  for  losses. 

In  the  state  systeme,  the  operation  of  the  prohibition  of 
dividend;-  was  not  adequate  to  the  necessities  of  the  case,  but 
in  nearly  all  the  legislation,  until  within  a  comparatively  re- 
cent period,  it  was  the  only  remedy  available.  Before  any  noth- 
nd  of  asnessr;ert  could  be  put  in  force,  it  was  necessary  that  a 
satisfactory  systen  of  examinations  should  be  in  force,  and  in 
soiie  cases,  even  when  this  has  been  provided  for,  there  -las 
been  a  slowness  in  giving  the  officials  such  siimnary  pov/ers. 
In  liost  of  the  states  where  inspection  is  thorough,  this 
power  has  beon  given  to  the  heads  of  the  state  banking  systeris. 

As  soon  as  examinations  wer>,'  regularly  made,  it  was  found  that 

3 

in  mfiny  cap.es  the  capital  of  banks  was  grossly  inpalred,  and 

1.  Sec.  5205,  Revised  Statutes  of  U.  S. 

2.  See  for  further  discussion  of  th4s  point,  "Supervision." 

3.  For  example^  see  "Report  of  Bank.  Exar.iinations  in  :.;is:;ouri , ' 


.'  was  urged  that  ?'  fnui:  nry  rer.;iviy  be  provided  for  thj  :3  «vii. 
L!  acncrul,    lc£:islation  has  followed  the  lines  of  the  national 
bank  act  as  anended,  and  the  state  offJclM-lo  have  beni  given 
authority  tD^  caune  an  apsecsnent  to  be  made  by  the  directors, 

and  if  this  is  not  done,  to  apply  for  a  receiver  for  the  bank. 

/  2  J 

This   is  the   state  of  the   law   in  l^e-.v  York,   Michitan,   Oklahciiia, 

/      y-        ^  /  /        ^ 

Missouri,  Kanf^nr,  KetraRkn,  Pennsylvania,  Minnesota,  Georcin, 

/o  // 

_oriJci,   and  Indiana.      In  Illinois,    the  State  Auditor,    Mrrelf, 

/■^ 

assesses  and   co]]ects  the   sum  necessary  to   restore  caijital.    • 

"  the  dircctcrn  of  a  baii<   do   not   assess  on   the  order  of  the 
State  Auditor  in  Iowa,    they  are   thenselves   responsible   for  any 
losses.      The  Wisconsin  law  sinply  provides   for  the  publication 
of  the    fact   in  a   local   newspaper,    if  any   iinpaiiTient   is  not  raadc 
■'ord.      Ir.  the  other  .s+.-i*cp.  ,    t.i''  oi  ly  vay  by  wMch  losses  nay  be 

>.iade  go od   is  by  the  accur.iulation  of  dividends. 

1.  N.    Y.    (1890)    Gh.    429. 

2.  I/Iich.    (1889)    Aoh.205,    sec. 42. 

3.  Okla.    (1899)    oh. 4,    sec. 43. 

4.  I'X'.     ilQ^-jb)    p. 97. 

5.  Kans.    (1897)    dh.47,    sec.    20. 

6.  lieb.    (1889)    ch.    37,    sec.    13. 

7.  Pa.,   Feb. (1895)    sec.    6,   P/  L.    4. 

8.  Minn.    (1895)    ch.    145,    sec.    19. 

9.  Ga.    (1895)    p. 58. 

10.  ?la.(1880>    ch.    38C4,    sec.    34. 

11.  Ind.    (1895)   p.    205. 

12.  111.     (1887)    p.    90. 

13.  Iowa,  25  G.  A.  ch.  29,  sec.  2.   Tne  power  is  tiivon  by  the 
Revision  of  ISOv,  to  apply  for  a  receiver  if  the  directors  do 
not  conply.   Code  of  Iowa,  sec.  1877. 

14.  V/lsconsln  (1895)  ch.291,  sec. 11.   The  law  of  1897,  passed 
by  the  legislature,  but  rejected  by  a  popular  vote,  gave  the 

■  --arinor  the  ri^^ht  to  af^ply  for  a  receiver. 
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r,ur'ERvi3iOw. 

Erononic  conditions  hove  exercised  no  influence  in  tine  for- 
mation and  growth  of  Kystenn  of  supervision.   Banks  of  discount 
and  deposit,  Wnerever  situated,  need  practicnily  the  sniie  over- 
sight.  As  it  has  become  necessary  to  differentiate  banks  fi'on 
other  corj.ovations  in  the  matter  of  capital,  there  h^.s  also 
arisen  a  need  for  sui-ervision,  f'^T'tly  to  ijisure  that  capital 
requirer.ents  will  be  observed,  and  partly  that  other  rcciilations 
pecnTlar  to  the  business  of  banking  will  be  obeyed.  Thus,  while 
supervision  r.iay  be  considered,  in  itself,  a  differentiation  of 
*-e  cer^eral  incorporation  law,  it  is  brought  into  existence,  not 
(for  its  own  sake,  but  in  order  that  other  difforontiutiona  nay 
be  effectively  carried  out.   As  long  as  banking  is  on  the  sane 
footing  in  other  respects  as  other  lines  of  business,  supervis- 
ion Is  rarely  exercised.   It  is  only  when  it  is  recognized  that 

o  right  of  the  dejiositor  needs  peculiar  safeguards  tb.at  any 
ijovernment  oversight  is  exercised. 

In  Its  highest  forn  of  developnent,  supervision  includes  ad- 
equate neans  of  ascertaining  whether  the  law  is  conplied  with, 
together  with  the  bestowal  of  power  on  some  official  to  act  when 
i+  is  violated.   In  reaching  conclusions  as  to  whether  a  bank  is 


1.  Gallfornir!  is  unique  in  this  respect.   Its  systeii  of  super- 
vision was  inposed  on  a  general  incorporation  law.   Gradually, 
however,  a  considerable  degree  of  differentiation  has  been 
brought  about. 
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obeyiniT  the   law,    tvvo  nenrr;  two  used;    (1)   Reports  are  required 

to   be  nade   at    intervals   oy   Vie  bark's  officers  under  oath; 

[Z]   Exuninationr?   arc  riade  by    Rtate  officials   frorr.  tine  to    tine. 

The  only   fern  of  supervision  widely  in  use  in  the   states 
until    the  be.-.-inning  of  the   present  novenert,    wap   the   I'Cfiuire- 
ment  of  reports.      Ir  nany  of  the    states,    the   antebcllun   laws 
had   irposed  on  banking   corporations  the  duty  of  riaking  reports 
of  condition,    and   this   legislation,    fcr  the  nost   part,    has  been 
in    force  durirtj  the  whole  period   since  the  passa^je  of  the  na- 
•    onal    bank   act.      Thus,    in  1873,    when   the   Conptroller  of  the 

,  rrency    first  began  to  publish   statistics  of  state  banks,    re- 
ports were  rade   in   nearly    all  of  the  liew  England,    At.'ait'c, 
States. 
An   exanination  of  the   table  on  pr.ge  6'^  will    show   the  irovo- 
;  ei't    sj.nce   that   tire   in  this  respect.      It   will   be   seen  that    in 
soi".e   cases,    laws   have  been  passed   requlrin,'.    reports  without 
naking  any  provision  for  exaninations,   or  investing  any  offi- 
■V  wi+>    power  to  take  any  action  with  regard  to  violations  of 
>w  disclosed  by   the   rej'orts.      Of  this   charpcter,    are  the   laws 

/  y  3  / 

of  mississippi ,    Colorado,    V/as>angton ,    find  Kentucky.      This  was 


1.  Miss.     (1H8B)    p.    29. 

2.  CO]  .     (187-)   i^.   yi^l^ 

3.  Wash.    (1886)  jk.  -&f 

4.  Ky.  (1893)  chap.  171.   The  Secretary  of  State  may  require 
reserve  nade  good,  but  evidently  such  a  power  could  seldom  be 
exercised  siriply  on  the  basis  of  a  report. 


the   status  of  supervision    in   a   large  nunbor  oi    stntL;:;   i  i  -iw   u., 
1889,    and   it  nay   be   considerci   a.s   the   first    .stat.e   in   the  evolu- 
tion of  the  present    systei.s.      Bahks  were  usually    required  to 
publis'n  Bher,c   rororts   in   son©   local   newspaf.er,    and  thus  a   oei^ 
tain   amount   of  what  nay  be   styled    "public   supervinior"   was 
gained.      When  used   alone,    however,    reports   fiimish  an   inad- 
equate basis   for  an  efficient   systen  of  regulation.      In  the 
years  preceding  1887,    iti   the  rost   of  the   states,    reports  were 

:.je  on   certain  days,    and   generally,    not   nore   than  once   a   year. 
Since  the  report  has  becociC   a   real  neans  of  super\'lsion,    its 

■aracter  has   changed,    and    it   is  now  made  more    frequently,    and 
on  days   set  by   the  officials,   and  not  known  in  advance  by   the 
bank's  officers.      So   triat   there  has  been  a  rapid  increase  both 
In  the   n.ui^ber  of  states   requiring  reports,    and   an  equally    ii.i- 
portant   advance  in  their  ofHcienoy. 

Bank   e>;i'.  i(:Pt  ion   has  been  always   somewhat   later  tiian   re- 
iiorts   in  making  its  appearance  as   a  means  of  supervision.      Kv- 

"    at   the   close  of  tho  Civil   War,    it  was  only   in  the  i.o.j   ;.;■■- 


1.  In  Tennr.essee,    while  banks  make  no   reports  to   state  offi- 
•iais,    they  must   publish  in   a   local   newspaper.      Tonr, .    (1875) 

.    14.ii,    sec.    17. 

2.  A  oonsiderafile  part  of  this  kind  of  legislation  has  had 
-e  ain  of  securing   statistical   information.      The  ComF>trolLcr 

vf  the   Currer cy   has,    at   varionr.   tires,   \;rged  on   the   state  gov- 
ernr.ients  the  expediency  of  requiring  reports.      (See  Rejiort  of 
the  Corptrcller  of  Currency,   1879,   p.   59),   and  it  was  in   com- 
pliance with  his  request   that  the  greater  part   of  the   legisla- 
tion  prior   to    Inn?    was   cnantod. 


land  States  that   barks  were  rcjr.ilorly   exanlnod    cy   Rtj.re  ci  ix- 
cliiir..^  in  the  other  statefi,    examinations  were  i,)i-]r  only  when 
there  was  reason  to   suspect   improper  inun&i:or,ent ,   or  on  api)li- 
cation  of  stocV.ho]derc  nrd   creditors.      The  develOF-mcnt   of  Icti- 
isiation  on  tnis  subject   in  l^'ow  York  nay   serve  nr  ?.   type  of 
that   in  the  other  states.      Under  the  i)rovi3ions  of  the   Safety 
Fund  Act,    the  Ccrrissiorers  were   to   examine  each  bank   quartei*- 
ly;    the    "ri'ec  banks,"   however,    were  not    subject    to   this   re- 
qnirenent,    and  were  only  examined  by  order  of  the  Chancellor 

application  of  persons   interested.      During  the  years  184^.  - 
1343,   all  banks  were  under  the   supervision  of  the  Sj^fety  Fund 
Connissioners,   but   in  1843,    their  office  was  abolished,    and 
'    '-:   Coript.rcller  i.loced   in  charge  of  banks.     He  was  not  erpow- 
cred,   however,    to  examine  then,    unless  he    susrected  their   sol- 
vency,   and    it  was  not  until   1884,    that   exaiainations  were    re-;- 
•i^arly  radc.      The   first   attempts;  at    supervisory  legislation 

-^ter  the  Civil  War  i^enerally   follov/ed  the  pre^-edent   set  by 

6  7 

the  laws  already  in  existence.  Thus,  in  Virginia,  Florida, 

I^w  Mexico,  &r.d  North  Carolina,  the  examinations  were  to  be 

1.  Rhode  Island  was  an  exception,  followin^i  the  Atlantic  and 
idle  rtates  in  this  respect. 

2.  New  York,  (1829)  ch.  04,  sec.  5. 

3.  Lew  York,  (18:38)  ch.  260,  sec.  £E . 

4.  New  York,  (1841)  ch.  303. 

5.  New  York,  (1843)  ch.  218,  sec.  6. 

6.  Va.  (1B84)  ch.  108,  sec.  1. 

7.  F]a.  ( 18GR ) eiiu .<flY^  sec.  12. 

8.  N.  U.    (18--.4;  (Vn.  36,  sec.  7. 
0.  N.  C.  (IBS'?)  chap,  l^b 
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made  only  or.  application,  or  Wner  tlv  ':r«.M,  '..n  -  (^ppndd  ii>  ;•'>•■' 
by  rOTi'C   Fitato  cf.Mol3T.  The  only  laws  passed  prior  to  1887 
for  regular  exHr^inatlons  were  those  of  IJew  York,  Indiana,  Min- 
nesota, and  CAlifornia.   Since  then,  the  rnover.ient  has  been  rap- 
id, until  at  presci  +,  rognlnr  examinations  are  nade  in  all  the 
stu+es,  except  Delaware,  Virginia,  South  Carolina,  Mlssifjsippl , 
Alabama,  Arkansa<;,  Tennessee,  Kentucky,  Ohio,  Colorado,  iiew 
Mexico,  Washington,  Oregon,  Idaho,  and  Nevada.   It  will  be  no- 
ticed that  nearly  all  these  states  belon^-,^  to  the  clas?;  of  those 
perritting  banks  to  be  foiiied  under  the  general  incorijoration 

r.v.  Ohio,  cclcrado,  Alabama,  Washington,  and  Kentucky  are 
the  only  ones  requiring  any  capital  for  the  foir;.ation  of  bank- 
ing CO ri)0 rations.   On  the  other  hand,  Arizona  is  the  only  one 
or  the  states  ard  territories,  except  those  using  special  acts 
of  i.'icori^o  ration,  which  has  re>;^(lar  exaininationr ,  unaccompan- 
ied by  capital  requirements. 

The  influence  of  the  adoption  of  a  systen  of  supervision 
on  the  banking  laws  is  very  marked.   As  has  been  said  tcrore, 
0  purpose  of  supervision  is  to  carry  into  effect  laws  which 

. thout  it  would  be  inoperative,  but,  when  once  put  into  oper- 
ation, it  becor;es  itself  an  active  force  in  pronotlng  new  leg- 

1.  N.  Y.  ch.  409,  sec.  l;... 

C.  ind.  1873,  ch.  VIII ,  sec.  18. 

3.  Minn.  1878,  ch.  84,  sec.  14. 

4.  Cal.  187B,  p>  840. 


islation.      This  has  already   \^ocv   i.olntr."-i  ow*    ii»-'ier   "iiMpai  nicr-.t 
of  Capital,"   but   Its   Influence  has  extended  to   every  i.nrt   of 
the  bi.nk    iJiw.      Exanirations   soon  disclose   evils   which   t.ho    law 
does  not  deal   with,  or  for  whicyi   the   renerty  provided   is  inade- 
Miiate.      New  legislation  is  asked    for,   and  usually  granted   hy 

■  IcflslPtures. 

There  are,  then,  fifteen  states  and  territories  in  wr.ich 
there  are  no  crcvislors  for  the  exaLiinat.ion  of  state  banks. 
This  statenent  gives,  however,  an  erroneous  ii.ipi'essicri  of  the 
extent  to  which  banking  is  unsupervised,  since  the  number  of 
baiJ:s  in  these  s+p.tes  is  somewhat  less  on  the  average  than  that 
in  the  other  states.   Of  4,100  banks  incorr-ortited  under  state 
laws,  in  operation  in  1899,  nearly  3,100  are  regularly  exam- 
ined by  state  officials,  so  that  while  only  about  two-thirds 
Of  the  states  provide  for  supervision,  the  rui  ber  of  banks  in 
those  states  is  three-fourths  oT   nil  the  state  banks  in  exist- 
Rnoo.  In  recent  years,  the  spread  of  supervision  has  been 
faster  than  the  growth  in  numbers:  in  1886,  there  were  1,5<;C 

■  ite  banks  in  all  the  states  and  territories,  and  only  341 
were  subject  to  regular  examinations.  While  state  banl:s  since 

Mt  tic;e  hjive  nearly  trebled  in  numbers,  nearly  nine  tines  as 
many  banks  are  now  under  effective  supervision  as  were  then. 
An  examirat ior  of  the  list  of  states  making  no  provision 


^/ 


for  i)oriodioal  examinations,    will    3how   tlmt    rv.cy  r^.y    tc   ciriRned 
into  two  £:roiips:    (1)    The   r.tatew  and   territories  in  which   set- 
tlenoT't   ifi  very   rf!ren+ ,   and  especially  those  in  which  nlninrr 
ond  stock   raising  are  no  re   inportant   ]  tyJu  atrial  1  y  than  agricul- 
ture;   (2)    A   considerable  number  of  the  Southern   States.      Deia- 
Tj'wc  or^d  Ohio   are  exceptions,    falling  in  neither  class.      In 
^   first  group,    the  ninber  of  barks  is  as  yet   few,   and  the 
matter  has  not  yet   been  deemed  of  importance.      On  the   contra- 
ry,  +^ere  are  in  the  South,   a  large  number  of  state  banXs,    and 
it   is  the  non-existence  here  of  supervision  which  practically 
Ueeps  it    fToni  covering  nearly  all   the  state  banks  in  the   coun- 

■y.     Of  the  1,100  tJanks  which  are  not  examined,   over  800   are 
located   in   this    ^ectioi-;.      The   nouse  of  this   lack  of  government 
oversight   is  rot   to  be   found  in  any  peculiarities  of  the  bank- 
i^r'  systems  in  these  states,   although  it   is  possible   that   the 
use  of  special  charters  continuing  here  later  than  elsewhere 
may  have   somewhat    retarded   the  development  of  systems  of  supei'- 

..•jion,   but  that  this  cannot   be  the   fundamental   cause  is  shown 
by  the   fact   that  North  Carolina  and  Georgia  both  began  the  ex- 
aminations of  banks  while  using   SF)ecial   acts  of  incorijorat^cn , 
J  that   some  states,    such  as  Mississippi   and  Arkansas,   which 

've  had  the  general   act  as  the  excl\isive  means  of  incorpora- 
tion  for  a   considerable  time,   have  not  yet  developed  any  ef- 


fective  supervision.   A  tnier  explanation  woiiLd  proDanly  no 
found  in  the  general  legislative  tendencies  of  the  Southern 
leoplo.   In  no  section  of  tio  ccy'iiry   hr»«!  fcbere  been  lesB  con- 
trol of  private  business  by  the  state  govemnents  than  in  the 
Gouth.  The  policy  of  laissez  faire  has  been,  until  recently, 
consistently  piirsuod.  There  are  signs,  however,  that  a  I'love- 
nent  toward  bank  supervision  in  in  r^rogre^s.   The  constitution 

of  South  Carolina  adopted  in  189&,  and  the  Louisiana  constitu- 

X. 

--OP  of  IBOe ,  both  provide   for  the  appointment  of  state  exarn- 

r-rs. 
One  noteworthy  inp rover lent  on  the  nationa]    r^ysten  has  been 
Liade  in  several   states  in  the  method  of  paying  bank  exaniners 

•  •  f  tl.eir  services.      A  national  bank   examiner  is  paid  entirely 

J 

o./  fees.  In  his  report  for  18h7  ,  the  coirptroner  of  the  Cur- 
rency says,  "Fron  r;any  points  of  view,  it  would  be  expedient 
'or  the  examiners  to  be  paid  out  of  the  tax  on  national  barks, 

•  d  not  by  fees.  The  present  Gysteii  establishes  relations  be- 
tween the  bank  and  the  examiner  which  are  inconsistent  with  the 

•  ftions  of  that  officer,  and  with  what  ought  to  be  his  atti- 

tude  toward  the  bark."  There  is  also  the  further  objection  to 

'  1.  Art.  IX,  sec.  9;  also  Laws  of  189 G,  Ko.48.   For  some  rea- 
"f^r,  hov/evcr,  this  law  has  been  inoperative,,  and  there  is  as 

t  no  bank  examination  in  i^oitr.  Carolina. 

Z.   Art.  194;  also  Laws  of  1898,  Art.  198. 

3.  Revised  Statutes  of  the  U.  S.,  sec.  5240. 

4.  Page  9. 


tho   fee   systeii  that    It  naken   it    to   the   Interest  of  the  cyttriin- 
■r  to  nake  his   inspection   as   rai^idly   os   i^o.sr;il)lc ,    ;;ir.co   the 

iMOunt   of  his  earrings  depends  on   the  iiunber  of  banks  he   cxan- 
ir.es.      various  nethodr,  hnve  been  used   in   the  differe^i*    :; 
to  overcone   this  defect.      The  nor.t   cornnor   has  been  to   rcouire 
the  banks  to   pay   fees   to   the   state   treasury,    and  examiners  arc 
paid  an  annual    salary.      This   is  the   case  in  Michigan,  Oklaho- 

a,   Wisconsin,   l^orth  Cakota,   Missouri,    and  Minnesota.      In   oth- 
er oases,   the  expenses  of  siipervision  are  assessed  on  banks, 

■sually   in  proTortion   to   capital  or  deposits.      This  ncthod   is 

1  i  ^ 

I'ollowed  in  New  York,    CalifoiTiia,   and  Georgia.      The  examiners 
are  regarded   as   state  officials,    and   are   paid  by    salary,    bn.t 

t    is   oonr^lderci   just    that   the  banks   should  pay   al:    or  p;rrt  of 
t/e  expenses.      There   are   soi.e   states,   usually  those   in  which 
banks  are   few,   where   some    state  officer  having  other  aiid  nore 
irporta'-t    duties   is   charged  with  bank   supervision,    and  no    fee 
is  imposed  on  the  banks,   the   state  paying  all   expenses.      It 
may  be  said  in  general   that  nearly  all  the   states  in  one  way 

1.  Michigan,    (1887)    Art.    205,    r:ec.    40. 

2.  Oklahoma,    (18890    chap.   4,    see's  25,    261 
:3.    Wisconsin    (1891  •    chap.    295,    sec.    ^. 

4.  North  Dakota,    (1893)    chap.    23.     * 

5.  Missouri,    (1897)   page  83. 

6.  i.!i>i>-,er-?otr,  ,    (1893)    oWjp.    41,    see's   1,    2. 

7.  Now  York,    (1882)    chap.    409. 

8.  California,    (1878)    p.    740. 

9.  Georgiji,    (1889)    p.    65. 


or  another  hnve  nvoided  the  evils  of  the  fee  systo!'. 

If  then,  by  ex^Mlinatior^:  or  report«J,  it  is  disclosed  thfit 
t.i'O  honk  has  an  impaired  c&pital,  is  violatin;;  the  lav/r-;,  or  is 
insolvent,  what  power  is  given  to  state  offlcjials  to  take  ac- 
tion? In  the  case  of  minor  infringenents,  it  is  usually  re- 
quired that  notice  shall  be  given,  but  if  this  proves  inef- 

^otlve,  the  proceedings  for  insolvency  must  be  taken.   It  is 
here  that  a  radical  difference  appears  between  the  state  and 
national  systems.   In  all  of  the  state  laws,  the  ccnrts  must 
be  applied  to  for  the  appointnent  of  a  receiver,  while  the 
Comptroller  of  the  Currency  has  power,  without  the  intervention 

*'  judicial  procedure,  himself  to  appoint  a  receiver,  who  acts 
under  his  direction.   The  final  power,  then,  to  regiilate  state 
banJ<s  rests  witi  the  law  courts,  while  national  banks  are  un- 
der t'C  ontrol  of  the  Comptroller.   The  ore  is  a  judicial,, 
while  the  other  is  an  admlnistrativo  system.  Receivers  for 
1  other  '.-orporatAons  are  judicial  officers,  and  the  legisla- 

ires  of  the  states  have  been  unwilling  to  distinguish  ,in  this 
respect,  bankin^J  from  other  cori-orations.   Before  the  passa^^-e 


1.  The  state  official  is  not  always  authorized  to  apply  for 
a  receiver.  In  V/isconsin  and  Louisitina,  publicity  is  relied 
on;  the  bank  continues,  but  the  people  are  warned  by  pubLica- 
t'on  of  its  condition.   The  Bank  Exaninor  of  West  Virginia  re- 
ports to  the  Board  of  Public  V/orks,  who  have  power  to  revoke 
i*.^  '■•]hTter,     The  State  Examiner  of  South  Dakota  nlmply  reports 

t'-^.e  Governor. 


of  the  national  bar.K  act,  the  appointnent  of  uuhk  ^.iiJ.:>  i. , 

iv   all  the  f^tutes,  In  the  hands  of  the  courts.   The  circun stanc- 
es surrounding  the  national  act  nado  It  necessary  to  entrust 
this  power  to  the  Comptroller.   It  was  felt  that  only  the  courts 
of  the  United  States  could  be  used,  and  as  those  wore  difficult 
r  access,  and  a  lon,i;er  tiiie  would  be  consumed  in  securing  the 
-cessary  decrees  than  was  considered  safe,  it  was  thought  best 
,,•  give  the  Comptroller  this  power.  There  is  then  no  judgment 
:;ssed  on  the  question  in  the  national  system,  the  Comptroller's 
decision  is  final.   lio  room  is  left  for  any  contest  on  the  part 
of  the  banSc. 

A3  so.n  as  state  supervision  became  well  organized,  it  be- 
came apparent  that  the  appointment  of  receivers  by  the  courts 
^ailed  to  cover  the  j;eeds  of  the  case  in  an  important  pnrticu- 
Li'V.      In  the  time  which  nust  necensarily  elapse  before  action 
could  be  taken  by  a  judge,  assets  were  n-equently  misapplied 

the  directors.   Arrangeoonts  were  entered  into  which  serious- 
ly diminished  the  fund  from  which  depositors  were  to  be  paid. 


1.  It  is  of  interest,  in  this  connection,  to  note  that  the 
power  of  f.ho   Comptroller  of  Currency  to  appoint  receivers  has 
been  broqdened  from  time  to  time.   In  1870,  he  was  authorized 
to  place  receivers  in  charge  of  banB.8  with  impaired  capitals, 
a?-d  it  was  not  until  1876  that  this  power  was  given  in  cases 
or  insolvency.   Even  at  fne  i-rer^cnt  time,  in  order  to  correct  .Jtr^i-^ 

violations  of  law,  resort  must  be  had  to  the  courts  for  a  dis- 

■^Intlon  of  the  or ri'Oratior. 


^belliKn  systeus,  It  whs  umml  tc  necwro.   an  Injunction 
forbidding:  the  bank  to  cari-y  on  businosss  or  to  transfer  Ita  ns- 
setr,.   It  required  tine  to  secure  ever)  an  injunction,  ■uid  it  is 
desirable  that  action  .shonlci  be  speedy.   This  would,  however, 
without  any  doubt,  have  been  the  direction  wniop  the  r:tatc  leg- 
islation would  have  taken,  if  it  had  not  been  for  the  example 
of  t}ie  national  bank  act.   The  plan  adopted  -was  to  confer  on 
state  officials  the  power  to  take  charge  of  a  bank  irrediately, 

and  hold  its  assets  until  a  receiver  is  appointed,  or  the  ap- 

Z 

Licatio.'i  refused.   This  authority,  in  mose  cases,  has  beon  giv- 
en somewhat  later  than  the  power  to  apply  for  a  receiver,  and 
may  be  considered  a  moveiv.ert  in  the  direction  of  a  more  hifihly 

adjy.inistrai-.ivo  rysten. 

1.  The  licw  Jersey  act  of  1889  for  bank' examination  follows 
the  old  method,  and  r;ay  be  taJ^en  as  an  exanple.   It  runs,  "When- 
ever it  shall  appear  as  the  result  of  examination  that  the  af- 
fairs of  any  such  corporation  are  in  an  unsound  condition.  .  .or 
that  it  is  transactinp;  business. ..  .in  violation  of  law,  it  shall 
be  the  duty  of  the  Attorney  General,  on  notice  by  the  Commis- 
sioners, to  apply  forthwith,  by  petition  or  bill  of  complaint 

or  infcri.ftion ,  to  the  chancellor  for  an  Injunction  restraining 
such  corporation  from  the  tranf:act.ion  of  further  business,  or 
the  transfer  of  any  portion  of  its  assets  in  any  manr er  whatso- 
ever, and  for  such  other  relief  and  assistance  as  r.aay  be  appro- 
priate to  the  case;  anl  the  chancellor, being  satisfied  of  the 
sufficiency  of  such  application,  or  that  the  interests  of  the 
people  so  require,  may  order  an  injunction,  and  make  other  ap- 
>  ropriate  orders  in  i\    sunr  ary  way.   N.J.  1889,  p. 368,  ch.CCXXXIV, 

2.  In  some  states,  there  is  a  slight  con+rcl  ever  receivers 

by  the  state  bank  officials.  In  Micnigan,  dividends  are  distrib- 
uted urider  the  order  of  the  State  Bank  Commissioners,  and  insolv- 
ent banks,  in  a  few  states,  arc  ey.ar.ir.ed  jeriodical 'y ,  but  it 
nay  be  said  in  general  th.at  the  administration  of  assets  is  an 
exclusively  judicial  duty.  Even  statistics  of  insolvent  banks 
are  printed  in  only  a  srial  1  nur.ber  of  reports  of  state  bank  of- 
ficers. 
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REAL  ESTATE  LOANS. 

There  is  no  noro  characteristic  dlfferorice  betw^ 
•  *''^e  rHtionnl  bnnVlr.r  laws  than  the  fact  that  al:;icKT,  w.  Trfj-' 
exception,  state  banks  may  loan  on  I'omI  ontato  necurity,  while 
national  banks  arc  prohibited  fToii  doin£-  so.  In  the  antebelliin 
state  laws,  in  only  a  few  cases  were  the  banks  prohibited  from 
loqni)-.j  nonoy  on  landed  property.   As  lon£r  as  banks  were  chart- 
ered under  the  general  corporation  law,  they  had  power  to  r;iK^^ 
;oans  on  every  Torn  of  security,  and  in  the  transition  to  a  dif- 
ferentiated law,  it  has  seeped  wise  to  the  legislatures  of  the 
'.'arious  states  to  allow  then  still  the  saiue  freedon.  In  sone 
cases,  whore  the  Influence  of  the  national  act  has  been  strong 
enough  at  the  outset  of  f-.tatc  bank  regulation  to  secure  the  in- 
sertion of  the  pi-ohibition  against  real  estate  loan?:,  it  ha?- 


1.  Revised  Statutes  of  the  United  Btates,  sec.  5137. 

2.  The  only  exceptions  are  Ohio ,-  Itow  York,  Oklahoi-a,  Colora- 
Jo ,  and  iiew  Kexicof 


-'.-.MOV  been  found  desirable,   after  norae  exrericnoe ,   tc   ju  cr  c   the 
iHW  in  this  respect. 

While   it   cHnnot  be   s;.i>l   t!i;^t    there  Is  to  be   found  in  the 
legislation  regtirdlng  state  banks  any  tendency   to   follov;  the 
national   law  in  Its  prohibition  of  real   estate  loans,   there  has 
been,   in  a   few  states,   a  moveuent   tov/ard  placing  a  Unit  on  the 
arionnt  of  such  investments.     The  laiv  recognizes  the  i;ropriety 
an'i   safety  of  stich  business,   but   also   endeavors   to  keep  it   with- 
Iv  bounds.     Thus,   by   the  South  Carolina  law,   rot  nore  than  one- 

haif  of  the  capital   ai'd   surplus  raay  be  loaned  on''nortgaf:eG  Oi' 

I 

real  estate.   Elnllar  restrictions  are  imposed  by  the  laws  of 

^  5. 

North  Dakota,  South  Dakota,  and  Michigan.   The  most  elaborate' 

provision  on  the  subject  is  that  contained  in  the  V/isconsin  act 
Of  IcGT,  I"  v.'hich  it  was  enacted  that  "no  bank  snould  lend  to 
an  amount  excoedliig  twenty  per  .cnt  of  its  capital  stock  upon 
mortgages  or  any  other  form  of  real  estate  security,  oxccrt  or 
the  adoption  of  a  resolution  by  a  two-thirds  vote  of  the  board 
of  directors,  specir/lng  some  larger  amount  which  its  officers 
might  loan  upon  real  estate  security;  I'rovided  that  in  no  event 


1.  North  Dakota  (1899)  ch.  28;  South  Dakota  (1893)  ch.  S3. 

2.  South  Carolina  (1887^  Ho-^V7- 

3.  Uichigan  (1087J  Art.  fOL,  sec.  £S.  Under  the  provisions 
of  the  Michigan  law,  no  real  estate  loans  caj:  be  ivvic  uv^.il 
there  has  been  passed,  by  a  two-thirds  vote  of  the  directors, 

a  resolution  stating  the  extort  to  which  such  loans  rnay  be  made. 
The  amount  shall  in  no  case  be  more  than  fifty  per  cent  of  the 
capital  of  the  b^k. 


r.noulM  :i;.y  L.^n.,.  .».'  .>-■....  -:.  ...  w...  L  to  exceed  ,....„.;,.- ."Ive  per 
•onr  of  itf!  rnpltnl,  surplus,  und  dcpositr^,  and  la^ovidod  tliot 
banks  doing  business  in  vlllaiTer,  or  cities  having  less  than  six 
•  .  .     ir.habltants  under  the  last  ofricial  census,  p.lcht  loan 
■  siu'i  not  to  exceed  thirty-three  and  one- third  per  cent  of  the 
.^f;reg:ateof  its  capital,  surplus,  and  deposits  upon  real  estate 
-.ocurity."  With  the  exception  of  tJicse  states,  and  of  those  in 
which  real  estate  loans  are  entirely  piX)hibitod,  the  amount  of 
such  invoritEients  is  left  entirely  to  the  discretion  of  officers 
:^f  state  banks. 

Real  Sstate  security,  as  a  basis  for  bank  loans,  ha*'  been 
quite  generally  condemned  by  writers  on  the  subject  of  bankir.n. 
Mr.  Horace  White  says,  "The  reason  why  lands  and  buildings 
ou.jht  not  to  forn  the  basis  of  the  loans  of  a  commercial  ba  nk 
is  that  they  are  not  quick  assets.   The  liai.ulitics  of  the  bank 
being  payable  on  demand,  the  assets  rfiust  bo  converted  into  mon- 
ey within  short  periods.  Y/hen  real  property  is  given  as  secur+- 
ity  for  a  debt,  both  borrower  and  lender  Ico'^.   to  it,  and  not  to 

the  personal  obligation,  as  the  source  of  payment.   It  wj] :  be 

1.  Wisconsin  (1897)  ch.  3o:3,  li ,  sec.  23.   This  law  was"stren- 
uously  opposed  in  some  quarters  on  the  ground  that  It  did  n.ot 

I  rovltie  sufficiently  for  real  estate  loans,  aiid  it  »vas  largely 
owing  to  this  feeling  that  It  was  defeated  by  the  popuiar  v<ite. 
(  Fifth  Annual  Report  of  the  Bank  Examiners  of  Michigan, p.  IX.) 

2.  "Money  and  Banking,"  page  409. 


noticed  that   this  theory   in  prcdi cnted  on   the  assumption  that 
the  deposits   are   dciiand  liabilities,    and   it    is  one  of  the    cul- 
ient   features  of  state  bankiric  that   a   inrrjc  \>-<vt  or  tlio  doi-cu- 
W3  ,';ro  "Ji  c  :  :;li]it3cr:.      It   Is  not  possible  to  ascertain  ft»r 
\11  the   states  what  proportion  tlr.:o  depositr.  bear  to   those  pay- 
able on  demand,   but  the  followinij  table  shows  the  relation   in 
■>.   fov/  tyyical   states: 

Deinand_Deppsijts.        Tine  Dc]>osltr-. . 
Isconsin   (1899)    Dec.    2,  "to, 803', 760. 83  i|:23,873,040,79 

Louisiana    (189f.)    Doc.    31,  ^12, 280 ,77^^.58  ^4,092,688.59 

.ansas   (1898)    July    14,  !t^l9 ,553,081.17  ^  2,841,675.14 

:;.    Carolir.a    (1898)    Sep. 20,  ^  3,822,990.44  $        389,560.88 

.'Jssoiiri    (1899)    Auc    22,  ^62,980,924.93  Cll 5 ,469 ,400.03 

::iGclssippi,(lfiCO)    June  30,  ^  9,031,982.28  0       797,100.12 

:;ow  Jersey    (1899)    Dec.    2,  §  8,711,107.52  ^  39,044.83 

: ndif.ro    (1807)   Oct.    20,  ^  9,848,060.3^5  i^J  1,060,933.70 

Illinois    (1809)    Dec.    4,  ;;?04,223,716.40  !i;;i2,969 ,561 .30 

In  the  developrent  of  a  Gomjniinity,    there  is  a  period  when 
the  functions  of  a   savings  bank   and  of  a  cornerclal  bank   arc 
united  in  one  institution,   which  has  tine  liabilities,    as  well 
•  s  der.iard  deposits.      In  an  agricultural   section,    thotje   func- 
tions continue  united,   and  tlie  bank   is  a  place  of  Investment 


1.   Savings  deposits  are  excluded   fron  these   fi^rures,   and  on- 
ly deposits  on  tine  certificates. 


for  a  portion  of  ita  patrons.      It   seems  perfectly   safo  t   -i' 
siich  a  bnnl<    should  hove  power  to   loan  on  real   estate   socur.  :,:■ . 
•  ?3  industrial  life  develops,   differeritAatiori   sets  in,   and  two 
kinds  of  banks  eneri-:e — savii^.,  s  or   investr.ent  banks,    and  banlrr: 
of  discourt   ard   deposit.      It  will  be  noticed   in   the  prc-Gdli.r 
^:«.l-le   that  the   state  banks   in  New  Jcr^sey  have  practically  no 
tine  deposits.      In  other  words,   the   separation  of  the  two   class- 
es  is  conplete  in  that   state. 

The  national  banking  act,   as  has  been   said  before,   was  not 
designed   to   cover  the  needs  of  the  country   for  banks  of  discount 
and  dei)0sit,   except   In   so   far  as  those  needs  night  be   incident- 
allyfiiied  by  banks  primarily   intended  as  a  means  of  note   is- 
sue.     It  was   supposed  that  banks  with  $50,000   capital  would  be 
located   in  placed  wliorc   they   would  have  no   tine  or  savings  de- 

infrltp;,    and   it  was   for  such  banks  that   the  prohibition  a|:ainst 

% 
real  estate  loans  was  designed. 

1.  Tine  deposits  are  iisi.ially  made  in  large   sums,   and  so   dif- 
fer fron   savings  deT)0sits,  which  are  generally  accui:iulated  by 
iegrees,   but  their  fundanental   sinilarity   for  the  purposes  of 

this  discussion,   consists   in  the   fact  that  both  kinds  are  re- 
garded as  investments,   and  consequently,   are  not  derand  liabil- 
ities. 

2,  There  Is  a  growing  disposition  to  regard  a  reasonable 
•iijount  of  reaJ    estate   loans  as  safe   for  a  bank   carryin,;  only 
-lenand  deposits.     In  most   cases,   a  mortgage,    if  well   secured, 
is  quite  as  convertible  as   stocks  and  bonds,   on  the  security 
of  Which  all  national  banks   freely  loan.      See,    for  rocont   dis- 
cussion.  Banker's  Magariine,   Vol.    54,    page   12    (editorial). 


other  thlnirs  helnF,  equf>l ,   the   larger  the  town,   the  iiore 

; 

com  lete  is  the  separation  of  savings  and  comrnercial  bank.s, 
and  consequently,  the  lesc;  oii£:ht  to  be  the  Investnent  In  real 
estate  securitlea.  This  is  the  i.rinciple  adopted  in  the  Wis- 
consin net  of  1897  mentioned  above,  and  It  undo\ibtodly  ou^jht 
to  foinii  the  basis  for  any  legislation,  a*  to  the  amount  of  real 
estate  investments  which  a  bank  may  make.   There  is  rea--son, 
:owevcr,  to  believe  that  self  interest  v/ill  cause  this  to  come 
..bout  v/ithout  an:'-  legislation.  In  smaller  places,  real  estate 
loans  yield  as  high  a  rate  of  interest  as  an:''  other  investment, 
rut  in  cities,  the  rate  of  interest  obtained  on  commercial  loans 
is  higher  than  that  which  can  be  gotten  by  loaning  on  land,  and 
consequently,  banks  will  loan  on  personal  and  collateral  secure 
ity  by  preference.   An  interesting  analysis  recently  made  by 
the  Bank  Examiner  of  Wisconsin  shows  that  tt  is  in  this  way  the 
!:atter  works  itself  out.   He  says,  "A  classification  or   the 
loans  and  discounts  Indicates  that  031,012,220.37,  or  77  and 
98  -  100  per  cent  of  this  class  of  assets,  consiste  of  paper 
with  or  without  other  personal  security,  and  '!;s,749,881 .51 ,  or 
22   and  1  -  in  per  cent,  on  mortgage  or  other  real  estate  secur- 
ity. By  a  further  clasf.ificntion  of  the  real  estate  loans,  it 


1.  While,  in  many  of  the  states,  especially  in  the  Widdlc 
.•■:'t,  the  same  institutions  in  the  larger  cities  carry  on  both 
kinds  of  business,  they  are  kept  distinct. 


:  r\y  he  voted   thot  In  cltiec  of  more  than  six  thousand  ir.naoi- 
',ant53,  real  estate  louv.r.   cor'>ititnte  8  nrd  26-100  per  cent,  and 
in  towns  and  citie.'j  of  less  than  six  thousand  inhabitant n,  19 

i.nd   01-lon  per  cent  of  the  aggregate  capital,  sun^^lus,  and  de- 

i- 
posits."  Likowlnc,  the  real  estate  loans  made  hy  state  coni:,oi^ 

cial  banKs  in  San  Francisco  are  only  11  per  cent  of  the  tota  1 
loans  ond  disconnis,  while  in  the  state  boi^ks  outside  San  Fran- 
cisco, they  are  over  one-third. 

There  seems,  taking  the  average,  no  disposition  or.   the  part 
of  state  bariks  to  lock  up  any  large  part  of  their  funds  in  real 
estate  securities.  Unfortunately,  such  investnents  arc  not 
separately  classified  in  rany  of  the  state  bank  reports,  but 
the  following  statistics  are  probably  typical: 

Real  Estate  Loans.   All  Other  Loans. 
California  11898)  ^':19  ,101  ,;31 1.35       ^f'54,747  ,07t;  .CI 

Kansas  (1898)  t^   1,071,033.22       ^16,477,473.35 

:.!lss0url  (1898)  $   7,119,092.36        ^?64,953,249 .41 

T.OHisiara  (1899)  ^  2,216,905.16       ClO  ,397 ,164.36 

I.'orth  Carolina  O^'!^  ^   713,353.10       ^  4,087,320.30 

There  :.iay,  however,  be  individual  oases  where  the  directors  of 

a  bank  will  exceed  reasonabie  Units  in  this  respect,  and  it 


1.  Dince  all  the  savings  bani;s  In  Wisconsin  are  state  banks 
except  one,  the  amount  of  real  estate  loans  made  against  demand 
'deposits  nuat  be  practically  none. 

2.  Fifth  Annual  Report  of  the  V/isconsln  Bank  Exaiiiner  (1899), 
p.  TX. 


would   nppcMT  ♦o  be   in   nccordnnce  with  the  t!;cneral    theory  or 
bunk   recjiJlatlon  t)iRt   the  ntnount   of  r,^\(^l^   \r>i\vR   should  bo   Unit- 
ed. 

The  per-iiRRion  to    loan  on  real   estnto   loons   in  profitHble 
to  the   state  banks.      In  nar.y   com  airii ties,    there  is  not   enough 
coiTr.iorcla]    r'nper  to   er.ipJoy   the  banking  capital,    and   if  bunks 
are  restricted   to  that    fom  of  investncnt,   a  larj^o  portion  of 
banking  fijnds  would    lie   idle,    and   just   so  much   revenue  would 
be  lost  to  the  banks.      There  is  reason  to  believe  that   the  na- 
tional  banks   in  the   South   Mnd  West,    althoufih   located  nostly   in 
the  larger  places,    labor  under  this  disadvantage.     According 
to  the  report  of  the  ComptroUer  of  the  Currency   for  1899,    re- 
serves were  held   at   Vctrious  dates   as   follows: 

,        FBb.   4,        Apr.   5,        June  50 ,  Sop . 7 

Central   Reserve   Cities,  28.9  26.*  25.9  25 

Othor  Reserve   Cities  36.6  33.5  31.6  30,3 

Country  Banks 


.^ew  Eng.  States 

31.7 

30. 

27.4 

27.9 

Eastern  States 

31.4 

30.3 

28.6 

29.3 

Southern  States 

36. 9 

34.9 

32.4 

30. 

Middle  States 

35.5 

33.9 

33.8 

33.9 

:nern  states 

37.4 

37.7 

40.4 

40.3 

Pacific  States 

36.0 

38.0 

38.4 

39.0 

-.    xt   is  a  wen   know?^.   fact   that   the  national    ■.■.;':    ""penucntly 
ovado  the   law  against   real   estate   loans  by   h;  lortcagos 

nade  to   sore  of  their  offloerr?  or  directors. 


The  theory  on  w.ir;   tne  r.ntionHi  i  aw  i-<;s\:.  j:.  ^.m.  •■  ^ 
d  central  reserve  citiess  should  carry  larger  reserves  t;  ... 
oOLintry  banks,  while  nr,   a  natter  of  practice  in  the  Greater 
part  of  tho  United  States,  the  opposite  is  the  case.  The  West- 
ern states  deserve  especial  attention  in  this  connection.   It 
. -,  in  tVils  .^roup  that,  outside  of  the  New  England,  Eastern,  and 
Middle  .'tates,  national  banics  are  rest  widely  (ffiffiused.  Here, 
there  are  many  national  banks  in  the  sr sailer  towns,  and  it  is 

^^ro  that  re.serves  reach  the  abnomal  height  of  forty  per  cent. 

•■  is  not  to  be  supposed  that  the  average  of  a  nur.ber  of  banks 
will  show  a  reserve  anything  like  so  low  as  the  legal  nininur. , 

lit  it  is  eviderit  that  when  How  England  banks  can  use  their 

':ndG  so  that  they  only  keep  about  thirty  per  cent  of  reselfves, 

■  •hile  banks  in  the  west  ruist  keep  forty  per  cent,  iii***  there 

.-e  ir^portant  differences  in  the  loans  which  can  ce  nade  in  the 

two  sections.  Very  large  reserves  are  by  no  means  desirable. 

,-.ey  are  a  standing  tenptation  to  unsoimd  banking;  to  the  tak- 

.■ig  of  highly  hazardous  risks.  They  increase  the  cost  of  bank- 

1.  There  seens  a  strong  probability  that  the  vmsuitability  of 
the  national  bank  to  local  needs  was  a  strong  factor  i)-:  the 
Western  "boon"  of  1889  -  1892.   A  large  part  of  their  capital 
was  raised  in  the  East,  and  was,  in  i.iany  cases,  out  of  all  pro- 
portion to  -the  business  of  the  place  in  which  they  were  located. 
S*w.»'.g  restricted  from  taking  mortgages  on  real  estate,  they 

■  ere  forced,  in  order  to  enploy  their  funds,  to  enter  on  highly 
•lecu'latlve  undertakiivjs. 


%- 


M^,  a' d  conuoquer.tiy ,  \'cc\>   t  ••  m  ''ii:^  i,.Mj  i;ir,;i.   If  the 
rovermc  of  the  banks  in  diminished,  the  rate  i)ald  by  borrow- 
.•■  r  rt  ,  jr  the  long  nm,  be  high  enough  to  nake  ui'  for  that 

It  would  bo  of  intorost  to  know  for  what  lem;th  of  tiiue 
loans  on  rea]  estate  security  are  usually  made  v--y  the  banks. 
:;o  statistical  data  bearing  on  this  point  can  be  obtained,  but 
-t  is  probable  that  a  large  part  of  sue*-  loans  are  for  a  year 
or  nore.   There  is  a  great  need  in  agricultural  seGtK)ns  for 
loars  to  cover  the  tii:'e  of  production.   At  present,  the  banker 
is  largely  de^.^rred  frcn  entering  this  field  by  the  cost  of  ex- 
amining titles  and  drawing  mortgages.  The  expense  is  so  great, 
considering  the  length  of  tine  the  loan  is  to  run,  that  credit 
is  usually  obta.ineci  from  the  ."merchant.  Especially  is  this  true 
in  the  oouth,  where  a  large  part  of  agricultural  credit  Is  thus 
f^j.mished.  This  is  the  legitiriato  field  of  the  banker,  and  if 
a  systen  of  real  ec+ate  registration  should  be  generally  adopt- 
e-i  le.g.,  the  Torrons,  or  a  sir^.ilar  system),  by  which  the  mort- 
gaging of  real  estate  would  be  safe  and  inexpensive,  fnore  can 
■ o  ro  doubt  that  the  banks  would  permit  such  credit,  both  to 
thea.r  own  and  to  the  fan:-.er«s  advantage.   A  considerable  part 
of  real  estate  loans  are  made  in  which  the  mortgage  is  only   a 
collatera]  security.   The  bank  looks  prlEiarily  to  the  personal 


■rcdit  or  the  IrifJivldnal ,  but  is  fVii-tf.or  ]rnx.L'i:i.    .;  t./  .--j  .m-.- 
r.igiunent  of  a  nort{;a/;e.   In  i.M.y  com::Unitlef},  real  estate  mort- 
figes   nre  an  Inportant  form  of  Investnent,  and  just  ar,  In  oth- 

.>r  sections  bonds  and  stocks  are  pledged  as  security  ror   a 

1 
loan,  so  here,  nortgages  are  so  used. 

However  profitable  to  the  bank  or  economically  benefi'.-lal 
to  the  conmirlty  loaning  on  real  estate  may  be,  the  final  tent 
..■:;ich  such  a  policy  muBt  meet  is  its  effect  on  the  safety  of 
the  bank.   It  would  bo  difficult  to  find  anywhere  in  the  lit- 
erature of  state  banks  any  opinion  to  the  effect  that  such 
Lo;ins,  to  a  moderate  amount,  tend  to  cause  insolvency.  On  the 
contrary,  the  opposite  view  is  frequently  expressed.'  V/hatover 
n  c  theory  nay  be  on  the  subject,  as  a  matter  of  practice,  no 
complaint  is  made  agaijist  real  estate  loans. 


1.  The  cor.ptrol.l  cr  of  the  Currency,  in  his  report  for  lSc.7 
(page  8  J ,  recommended  that  the  national  banking  act  be  amend- 
ed so  as  to  allow  this. 

2.  "In  some  sections,  it  has  not  been  easy  to  Si.iploy  the 

;  ank 's  f!inds  without  taking  occasional  real  estate  loans.  This 
jlass  of  loans  is.  In  some  communities,  the  best  paper  offered. 

Of  course,  banking  institutions  have  failed,  having  aiaong 

their  assets  large  holdings  of  so  called  real  estate  paper, 
however,  where  I  have  found  opportunity  to  Investigate  such 
failures,  I  have  uniformly  found  that  the  cause  of  the  fail- 
ure was  not  security, --real  estate  or  any  other,  but  the  lack 
of  it."  Essay  by  J.  P.  Huston,  read  before  the  Missouri  State 
Bonkers'  Association,  1897.  Bankers'  liagazinc,  Vol.56,  p. 860. 


STATUTORY  LIABILITY  OP  STA'CK  BANK  STOCKHOLDERS. 


Under  tlie  ooniTiion  law,  stocXholrierB  in  h   corroration  incurred 
no  liabiliti'-  in  the  event  of  inRolvenci'.  There  has  gradually 
grovm  up  in  the  courts  of  Liie  various  states  what  iR  generally 
known  as  the  "Trust  Fund  Doctrine, "  under  which  it  has  been  held 
that  i.uipaid  subscriptions  to  capital  stock  form  a  tr^ast  fund  for 
creditors,  and  may  be  collected.  The  judicial  view  has  been  in- 
corporated in  the  statiitep  of  r:c«t  of  the  states,  until,  at  the 
present  time,  tnis  doctrine  may  be  said  to  be  a  universal  rule 
of  lav.'  in  the  United  States.   Since,  hov;ever,  as  has  already 
been  shown,  the  laws  in  nearly  all  the  states  reqiiire  stock  in 
a  banking  corporation  to  be  fully  paid  up  either  before  active 
Oi)eration^^  b.ep:in,  or  within  a  short  time  afterwards,  the  ques- 
.-oii  of  liability  for  unpaid  subscriptions  has  becoj-.e  of  little 
..■-portance,  so  far  as  banking  companies  are  concerned,  except 
in  a  few  states.  In  Wisconsin,  Georgia,  Alabajna,  West  Virgii>- 
la,  and  V'ashir.gtor.,  a  niairmiin  capital  of  §25,000  is  required 
r  bai-Js-R,  but  only  a  part  of  it  need  be  paid  ir ,   The  pttp 
,_j.jxe  was  applied  in  the  Missouri  and  Kansas  "S5.vinf]r8  bank" 
lavrs  of  1864  and  1868  respectively,   SvicI:  provisions  only  af- 
fect the  liability  of  stockhclierri  in  baroks  with  a  smaller  cap- 
ital than  the  required  minimum.   The  laws  say,  in  effect,  that 
bank^  havin.o'  less  than  a  certain  capital  need  special  reg'.ila- 
^^on,  and  aim  to  sec^ire  it  by  imposing  an  additional  liability 


(^n  the   shoreholders.     There  aeens,   hov/ev^x-,    ;       .     .... 
iCi'oaso  of  lo.Tislatloii  or  tii.^  TinrM-ter.     Thft   small  bank   is 
o   lon.::or  an  experiment,  nor  can  it  be   shown  t'nat   It  needs  spo- 
im    safeguards. 

While  the  liability    for  unpairi   subscriptions  has  been  ore  of 
Hinlnishing  iinportance  as  banking  has  been  differentiated  from 
other  corporations,    the  opposite  has  been  the  case  with  respect 
to    "statutory  liability,"    i.   e.,   the  liability  of  stockholders 
•■:\vond   the   ariount   of  the   capital    stock   held  by   them.        It   was 
arly   recotinized  that  banks  occupied  a  peculiar  position,    dif- 
•'erino  widely    froj  other  coi'porations  in  the   fiduciary   re  La- 
ions  Which  they  maintained  to   their  creditors.      It  was  thou^^ht 
jUst,   therefore,   t&at  t'-.eir  stockholders   should  be  charged  with 
heavier  liabilities.      The   first   laws   for  the   rei;ulatio::  of  bank- 
ing proceeded  In  this  respect   as   in  others  on   the  principle 
that   it  was  the  note  holder  alone  who  was  to  be  prote.-t  r-  i .      "  .   .; 
•  r.e  antebellum  laws  of  Maine  and  Massachusetts  imposed  the   stat- 
utory liability  only    for  the  benefit  of  the  creditors  who   held 

the  bills  of  the  bank.     In  later  legislation,   the   iiabillty  was 

(3? 
^  ctrxcted  to   stockholders  in  banics  of  issue,   but  was   for  the 

advantage  of  all   creditors.     By   the   time  of  the   Civil   V/ar,    it 

1.  Maine  (1841)  ch.  1,    se.-.  8. 
a.   Masr;.  (3828)  ch .  96,  sec.  13. 

3.  Constitution  or  :;.  v.  1, 1845;  Art.  8,  #7;  Pa.  (1850) 
.  L.  477,  sec.  -32. 


had  assumed  the  foni  win  ju  it,  uv/  :.';■.:;.  :..,--■>  ■ •  -    ■  - 

the  «nour>.t.  of  tiie  stonk  In  addition  to  the  stocl'. .  It  has  ti'.cre- 
foro  become  kiiown  as  a  double  liability.  '7.l.*i:  the   destniction 
of  state  banic  issue,  and  tiio  consequent  cessation  of  stf^te  rc;-- 
; at ion  of  banKR,  the  liability  of  stocKholdora  in  banks  tend- 
;  to  become  the  sane  as  that  of  stockholder s  ii--  other  corporn- 
ons.   With  the  realization  of  the  fact  that  the  dor-ositor  v. 
.titled  to  banking  re/^ilation,  ca-.ie  the  renewed  imposition  of 
double  liability  as  a  rjart  of  the  ger.eral  scheme  of  bankin,:  leg- 
.il.itiorf,  ui^til  at  proGor.t,  the  double  J  lability  is  inposed  In 
oarly  all  the  states  where  state  banking  assumes  any  grcf.t  i: - 

(^) 
portance. 

1.  In  a  few   states,  Kentucky,  Kansas,  Minnesota,   and  Ohio, 
the  double  liability   is  imposed  on  t''.e   stockholders  in  all 
corporations.      In  California,   they   are  chargeable  with  their 
proi ort ionate  oart  of  the  debts,   and  under  the  Indiana  law, 
while  not   responsible   for  unpaid   siabscriptions,   they  are  lia- 
ble for  a   sura  equal  to  the   stock  held  by  them.     With  these 
exceptions,   the  liability   in  the  United  States  in  other  than 
banking  cori'oratlons  is  usually  a  single  ftne. 

2.  Tn  Georgia,   the  liability  is   for  the  exclusive  benefit  of 
depositors. 

3.  The  list   includes:   Rhode  Island,   Pennsylvania,   New  York, 

•  tryland.  West  Virginia,   South  Carolina,    Florida,   iNorth  Caroli- 
na, Kentucky,   Louisiana,  Kansas,   Nebraska,   liorth  Dakota,   South 
Dakota,   Oklahoi;a,   Michigan,  Minnesota,   Wisconsin,   Iowa,    Illi- 
nois, Ohio,    Indiana,   Wyoming,   Colorado,   Utah,   New  Mexico,   Wash- 
ington. 

4.  The  most  notable  exceptions  are  California   (see  aiite)    a'vJ 
i35jouri,   whose  constitution   (see  Art.   XII,    sec.   9)    rtrsti'lcts 

i  ability  to    "the  amount  of  retook  owned."     Some  Southern  Stetes, 
notably  Virginia,  Mississippi,  Louisiana,   Tennessee,   ladk  this 
feature  of  banking  ropiintion.      They  are   states  having  Ir   thl", 
as  in  other  respects,    the  undifferentiated  general  cori-)oration 
law. 
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It    car.not    do    sma    -.'.it,     i  .     •■  ■■,..■  j.        .  . 

the  state   systens  has  proven  of  very  grout  offlclan-:y  as  a  pro- 
tection against  loss.      \iVhlle   It   1.'j  liipooslble  to   cite   statia- 
*io3  on  this  point   since  none  are   In  existence,    an  examlnnticn 
of  cases  adjudicated  under  such   laws  ^hov/y  that  very  little  ben- 
efit accrues  to  the  depositor  frou  such  provisions.      As  yet, 

Lttle  has  been  done   in  state  legislation  to  naKe  the  liability 
efficacious,   but  there  has  been  a  sli/^ht  iiovenent   in  that   direc- 
tion  sufficient  to   indicate  the  reasons  for  the   failure  to  pro- 
duce the  results  intended,    and   to  point  out   the  way  which   mturo 

•onedial   legislation  will   probably   take. 

In  the  first  place,    it  has  Xon^,  been  hold  \^-;]   the  courts  tiiat 

:\Q  statutory  liability   is  directly  to  the  bank's  creditors  and 
..ot   to    the  bank   itself  as  a   corporation.      In   this   respect    it 
d  iffers   fron  an  unpaid   stock   subscription,   which  Is  held  to  be 

..  asr.et  of  the  bank,  and  collectible  by  it  before  its  insoi'/en- 
cy .  As  a  conscqacnco  of  this  view,  it  has  been  held  that  in  the 
absence  of  statutory  provisions,    the  receiver  of  a  failed  bank, 

.  ;o   succeeds  to   the  rights  of  the   corporation,    can  collect   an 

./.paid  stock   subscription,   but   cannot  enforce  the  statutory  11a- 

0) 
Diii-ty,    since  it   is  not  an  as£;et  of  the  ban]< .      There  are  two  dln- 


1.   The  only   state   i>.  w-loh   the  courts  have  held  an  opposite 
ew  is  Washin^'ton;   Watterson  vs.   Brook,    IS  '.Vis;^>.   Clb. 


// 


.net  lines  of  decisions  as  to  the  metnod  which  creditors  uust 
adopt  in  order  to  secure  f.-.e  payr.ent  of  the  liability.  The 
first  is  to  the  effect  that  the  renedy  is  by  an  action  at  l-«w. 
In  siich  a  suit,  the  creditor  sues  for  hii.u-.elf,  some  one  or  noro 
of  the  stockholders  of  the  bank.   The  creditor  who  first  brin^rs 
suit  obtains  a  favored  position  with  respect  to  others.  This 
was  the  method  followed  under  the  New  York  antebellum  law  for 
sone  years.  The  objection  to  the  law  action  is  that  the  pro- 
ceeds of  the  liability  should  be  divided  among  all  creditors, 
and  one  should  not  be  permitted  to  get,   by  superior  diligence, 
.  nore  than  proportionate  share  of  whatever  nay  be  collected. 
,   a  Strug:  le  for  priority,  creditors  for  snail  amounts  fare 
badly.  Another  objection  to  tne  remedy  at  law  lies  in  the   fact 
-  at  suits  are  multiplied.  Each  creditor  must  maintain  a  sep- 
arate  suit.  In  a  very  early  case  in  Massachusetts,  it  was  held 
that  the  suit  at  equity  was  the  proper  proceeding,  since  in  this 
way^  all  parties  could  be  joined  in  one  action,  and  the  proceeds 
iii/^ht  be  distributed  proportionately.  The  equitable  remedy  has 

proven  so  slow  and  costly  in  praotioe,  that  it  affords  little 
1.  Bank  of  Poughkeepnie  vs.  Ibbotson,  34  Wend  473 
C.  crease  vs.  Dabcock,  10  Metcalf  125. 

3.  The  Ohio  Supreme  Court  said,  "By  reason  of  the  £:rent  nuri- 
bcr  of  stockholders,  the  frequent  transfers  of  stock,  the  de- 
cease of  parties,  and  of  other  causes,  delays,  vexations  oxpen- 
uve  and  almost  Interminable  seem  to  be  Inevitable  in  such  pro- 
iedincs,  so  much  so  that  sw -u  liability  has  grown  to  be  looked 
loon  as  furnishin^^  next  to  no  security  at  all  for  the  debts  of 
^e  barJt."  44  Ohio  St.  318. 
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socuriT.y  •J^    :,,,■  ji  t..or,  although  more  than  tliC  .,  ,l.....  it  iuw, 
it  seeii.s  in  >inrrnony  with  the  general  trend  of  bankino'  lo^isla- 
[   tlon  Which  is  toward  pntt'>-u7  alL  creditors  on  an  equal  footing;, 
and  it  has  been  vUdely  adopted  by  the  courts  as  t^e  preferable 
ro'iody . 

The  impracticability  of  leaving;  the  liability  to  bo  enforced 
y  creditors  was  reco^ni^ied  in  the  antebellum  banking  laws  of 
.ovoral  states.  The  New  York  act  of  1349  gave  the  receiver  of 

an  Insolvent  bajik  the  po-.ver  to  enforce  the  liability.  The  same 

(2.)  (3) 

I   thing  was  effected  in  Massachusetts  and  Maine  by  sonewhat  later 

-.atutea.   The  national  barjvi-.g  act  contains  the  sane  provision. 

In  most  of  the  states,  however,  the  liability  v/as  er.forceabie 

■-•itil  quite  recently  exclusively  by  the  creditors.  It  has  only 

-•en  si:ice  the  revival  of  state  bank  regulation  that  any  in- 

rovei.iont  has  been  made  in  this  respect,  and  the  tendency  is  to 

•ontinue  the  earlier  line  of  development,  and  transfer  the  ri^iht 

(^) 
to  collect  the  liability  to  the  receiver.  There  seems  a  genor- 
1.  This  tendency  is  seen  in  the  prohibitions  of  executions  and 
referen-es  contained  in  the  national  bank  act  and  several  of 
the  state  laws,  the  design  beiiu'  to  have  assets  divided  propor- 
tionately between  creditors. 

C.  Mass.  (18G0)  ch.  167,  see's  1,  2. 

3.  Me.  (1855)  ch.  164. 

4.  3uch  law 3  arc, 

;.  Y.  (1897)  ch.441.  Wis. (1897)  ch.303,I ,sec.7 .  This 

.eb.  (1895)  ch.8,  sec.Stt.  act  was  defeated,  however. 

.;an.  (1898)  ch.lO,  sec.  14.  Minn.  (1895)  ch.14.0,  sec. 201 

la  .  (18  G.A.)  Ch.  208.  Mich. (1889)  Act  205,  sec. 46. 
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:\   (-;or.so>.:;!i:;  u  j  uilnion  thai  i.ia  i.cclver  can  collect   -  .  .i- 
ility  'aore  cheaply  and  quickly  than  the  creditors  can. '^•^ 
Unless  there  are  stotutory  ).rovi.'^ion^3  to  the  contrary,  it 
is  a  general  rule  of  law,  witli  few  diKsenting  decisions,  that 

e  statutory  liability  is  a  secondary,  and  not  a  prin;iry,  one. 
The  stoclcholder  is  not  responnlble  to  the  creditor  as  a  princi- 
pal, but  only  after  the  assets  of  the  corporation  have  boo?:  'v:- 
.  ristod.   The  liability  cannot  bo  enforced  until  it  has  been 
scertalned,  nnd  it  is  necessary,  therefore,  that  the  affairs 
of  the  insolvent  corporation  shall  be  well  advanced  toward  sot- 
•'enent,  before  the  aiiount  due  can  be  ascertained.  Usually, 
therefore,  a  considerable  time  nust  elapse  before  any  action 
•'in  be  taken  which  will  bind  the  property  of  the  siiarolio Idor. 
"  the  meanwhile,  it  frequently  happens  that  the  liability  can 

be  evaded  by  the  transfer  of  property.  "^ 

1.  The  nu!)re^.o  Court  of  Washington,  in  Watterson  vs.  iiaotcr- 
un,  li'j  Wash.  511,  said,  "If  ajiy  proof  had  been  needed  that  the 

method  pointed  out  in  that  opinion  for  enforcing  the  contingent 
liability  (i.e.,  by  receiver)  was  denande>i  by  public  pclicy, 
!:ia  was  in  the  interest  of  all  clasfjes  Interested  in  the  bank, 
uch  proof  is  furnished  by  the  record  in  this  case.  After  great 
xpense,  and  the  waste  of  nuch  tiiae  for  the  jjur.oose  of  estab- 
tlGhlng  the  fact.<5  '^.ecossary  to  authorJLze  the  enforcement  of  the 
.lability  in  behalf  of  creditors  against  stockholders,  such 
creditors  were  in  no  better  condition  than  the  receivers  were 
before  they  had  coninonced  this  proceeding." 

2.  The  same  difficulty  in  the  enforcement  of  liability  was  ev- 
lently  felt  in  the  antebellum  systems.  The  appointment  of  u 

-ocoiver  in  Maine  coristitnted  a  lien  on  the  real  estate  of  share- 
olders  to  the  axaount  of  their  liability,   v/ita  the  great  in- 
crease in  personal  property  proportionately  to  realty,  it  Is 
iouot.fiii  if  such,  a  provision  would  now  afford  very  much  help. 
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An   efii^rxc^nt   vvay  ox    i'-.      .-     .    •    -^       -^    ^-   to   declare  the 

'lability   a  primary  one,  ojulmjul^^^     lr.ir.iedlately  on  the  inr^olvo-- 
y  or  the  bank.      It   Is  probable,    hov/ever,    the  panr,.-j;:e  of  such 

iv.'s  would  brliii;  about  nore  evils   f.ian  they  would  cure.      V/hGri 
,  bank   failure  occurs,    there  is  always  a  check   to  the  busi'-.ess 
<r  the  comnunity.      A  partial  paralysis  seizes   its  industrial 
uuGli  n  tine,    to  proceed  at  once  to   collect  the   full 

labilities  of  stockholders  would  pi'ove  a  very  sroat  Inpedinent 
to  the  rapid  recovery  of  nor;,ial  industrial  activity.  If  insol- 
vency of  the  bank   Inposes   a  lien  on  the  property  of  the   sharo- 

olders,   uuch   the   Scu;ie   effect  v/ouia  be  produced.      The  power  of 
readjustnent  would  be   crippled  at   the  vexv   tine  v/hen  tiiere   is 

est  need  of  it . 

Despite  the  inconvenience  of  holding  the  liability   a  prina- 
ry  one,    there  has  been  sone  novenent   in  that   direction.     Thus, 
1:1  liebraska,    it  was  enacted  in  1895  that    "such   liability  nay  be 
cr.forced  whenever  such  banking  coriJoration  shall  be  adjudged  in- 
solvent,  v/ithout  re.^^ard  to   the  probability  of  the  assets  of  such 

Insolvent   bank  belm:  sufficient   to  yivj  all   It.-;  liabilities.     In 
1.   ::ob.(1805)    ch.8,    sec. 30.     On  account  of  constitutional  inxt- 

-sions  peculiar  to  Nebraska,  thi.^  section  is  unconstitutional. 
Farmers  Loan  &  Trust  Co., 49,   Net. 353.   State  vs.   Gem;w  Savings 

nrl:^g  50,  Kcb.735.  The  Heb.  Court  recognized,  however,  the  i;io- 
Live  leading  to  the  passable  of  the  act.  It  said,  "The  policy 
of  the  statute  is  to  afford  a  speedy  and  sonewhat  siun  ,ary  rei.;e- 
dy  for  creditors  of  insolvent  banks,  ^u^id  to  enable  the  receiver 
for  their  benefit  to  promptly  enforce  all  liabilities  of  stock- 
.olders; . .  .the  danger  attending  \ipon  anj<  procesn  rorjnirliig  se- 


7.^ 


'  .e  interpretation  of  the  Iowa  stat.i:.  ,  ..   ............  ww,.i.„  ...... 

oi<-l  tii.^t  t'lG  liability  created  is  primary,  and  it  is  not  ner:es- 
»ry  to  exhause  assets  before  enforcln;:  it,  but  the  assessment 
night  be  fbr  the  full  a  nount,  rind  any  surplus  renalnlng  after 

•,'?.   complete  settlement  of  the  trust,  may  be  refiindod.  The 

(3)  f', 

;  ne  view  is  taken  of  the  statutes  in  California  and  Wisconsin. 

As  yet,  however,  the  old  doctrine  requiring'  the  prellninary  ex- 

i'lstlon  of  assets  is  little  touched  by  statutory  innovations. 


curities  to  be  immediately  sold  often  an  a  fallin.;;  marl^ot,  or 
.-it  a  sacrifice,  or  If  that  danger  be  avoided,  the  still  iireat- 
er  danger  of  dcLayin,'":  resort  to  proceedings  against  stockhold- 
ers until  such  a  time  that  by  death  or  insolvency  the  remedies 
become  ineffectual \7e  may  fiirtyier  acquiesce  in  the  posi- 
tion of  counsel  t'lat  for  the  effective  winding  up  of  insolvent 
ba  nks,  ..and  the  protection  of  depositors,  a  remedy  against 
stockholders  should  be  permitted  before,  by  the  slow  procesrj 
of  liquidation,  other  assets  shall  have  been  exhausted.   State 
of  ilebra  ska  vs.  German  Savin^^s  Bank,  50  Nob.  740. 

1.  Iowa  (18  G.A.)  oh.  208. 

2.  The  Court  said  in  the  case  of  State  ex  rel  Stone  Att'y 
General  vs.  Union  Stock  Yards  Bank,  "The  liabilu.ty  for  the 
paynent  to  create  the  fimd  is  not  made  to  depend  on  the  appli- 
cation of  the  fund,  but  on  the  fact  of  insolvency »"   "The  lia- 
bility is  primarily  for  the  full  amount,  subject  to  such  an 
interest  as.  .vil^  entitle  him  to  any  balance  unexpended."  7o 

..  W.  772. 

3.  HorrolTB    /S.Superior  Court,   G4  Gal.    383;   Hy:.n.:   yr^.-ni,-  -- , 
82,    Cal.   650. 

4.  Booth   vs.    Dear,   OG  Wis.   51G. 
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STATE   BANK    FAIUIHES. 

T^.e   final   tent  of  tlie   safety  of  any   syston  of  banking   is 
to   be    found   in   its   stntlntic!^  of  insolvencies.      The  aim  of  le>^- 
Lation  is  to  reduce   the  number  of  bank   failures  to   a  nininuin, 
1,   when   they   do   occur,    to   procure   the  payiiont  of  a  inaxir.]iu,i 
percentage  of  claims.      Unfortunate] y,   the  data   in  the  case  of 

•  ute  banks   is  of  such   a   character  ar,   to  make   it   impossible  to 
reach  any  very  definite  conclusiojis.      The   states,   as  has  been 
-■id,    have   been  reluttant    to  give   the  officers   charged  v/ith 
\,   ^  execution  of  the  banking  laws  any   conti"o]    over  failed  banks, 
and  it   is  in  only  a   few  states  that   any  official   statistics 
ve  been  rrocurable  on  the  subject. 

Vario\3S  attempts  have  been  made  by  the  Gouptro.11er  of  the 
Currency  to  procure  inforr,ation  on  this  point.  In  his  reyort 
for  1879,  Mr.  Knox  cuiir.arized  the  results  of  an  investigation 
Into   failures  of  state,  private,    and   savings  banks  occurring 

•ring  the  three  preceding  years.      The  number  of  such  banks 
failing  in  that  period  was  210,   and  it  was  estimated   that   60 
"-r  cent  of  the   claims  would  be  paid.      The   eighty-one  national 
•inks  which  failed  prior  to  1870  had  paid   a   slightly   smaller 
;  -  rccntago  of  claims,    but   the  national  system   showed  a  much 
]  .Report   of  Cor!p+-*'f-.  1 1  .^  -  i^r  (-,,)••.■...--      \  p--;      r^-^'---^   rtr' . 
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lower  rercentaco  with  respect   to   tho  uuinber  of  failures.      It 
nust  be  borne   in  nine)  thHt  these   figures  class  together  state, 
private,    and  savings  banks   in   saich  a  way   that   the   stat.1  sties 
for  each  class   separately   canr.ot  be  ascertained.      At  thl^  time, 
of  4,31c  bar.kn  other  than  national   in  existence   in  the  United 
States:,   only   1,006  were   state  barks.      Consequertly ,    these    fig- 
r.res  p-rove  very  little  as   to  banks  in  the   state   systems,   unlerr 
is  assumed  that    state,   private,    and   savings  banlis   fail   at 

^  sai.ie  rate. 

1 

In  lOOf),  trie  Conptroller  undertook  another  investigation 

of  similar  character  to  that  of  1879,  and  in  1896,  the  inquiry 

continued.  The  banks  reported  as  having;  failed,  v/cre  not 
separated  into  classes,  but  were  grouped  together  as  "banks 
other  than  national."  It  was  found,  that  as  far  as  could  be 
ascertained,  3,234  banks  of  this  character  had  failed  since 
1863,  and  that  they  had  paid  under  fifty  per  cent  of  the  claims 
against  them.^  Another  inquiry  into  the  sane  subject,  but  con- 
fined to  the  question  of  tbe  percentage  of  claims,  was  made  by 
the  Conptroller  in  1809;  it  was  found  that  282  state,  private, 
j  savings  banks  failing  between  1893  and  1899,  had  paid  56.19 


1.  nei»ort  of  Comptroller  of  Currency,  1879,  p.  57. 

2.  Id.    1895,    p.    20. 

3.  Fiejiort  of  ComptroiJer  of  Currency,    1896,   p.    52. 

4.  Id.    1809,   ,-,.    G48. 
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1 

^r  '."cn''.  o*  !\  I  1  i:i;ii:  s  acfiainst  then.   Kvjmr'fi.  m.c  ;.-.  m:  .  ..  r_..  f , 
;fomation  contained  in  the  Conptro  I  ier' r,  nei^orts,  as  for  as 
we  have  yet  examined,  is  iiseiens  for  oua?  purpoce,  Hinco  there 
:■,  no  possible  way  of  separating  state  banks  fron  othei"  ciass- 
■.   There  has  sonetines  been  a  failure  to  recognize  this  fact, 
'  J  crronoauB  statenents  as  to  the  relative  safety  of  the 
'ate  and  national  systems  have  resulted.   In  the  report  of 
.0  Monetary  Conr.ission,  the  argnnert  runs  thus:  "The  total 
number  of  national  banks  which  have  failed  since  the  establish- 
ont  of  the  system  was,  at  the  end  of  1897,  35£  or  6.9  per  cent 
of  the  5,095  which  had  been  organi?;ed.  As  against  this,  1,234 
:-iilures  of  state  banks  are  known  to  have  occurred  in  the  same 
t'riod.  The  total  number  of  state  bar-.Ks  in  operation  during: 
I?  year  1^05  -  1896  \vas  3,708,  adding  the  1,234  failed  banks, 
total  of  4,94:1;  is  obtained,  find  though  a  certain  nuriber  have 
doubtless  gone  into  liquidation,  or  for  some  other  reason  do 
ot  arpear  in  these  figures,  it  seems  safe  to  say  that  probably 
oout  twenty  per  cent  of  the  total  number  of  state  banJ-cs  organ- 
ized during  the  period  in  question  have  failed.   This  won] d  be 
percentage  nearly  three  times  as  high  as  that  of  the  national 

banks  which  failed  during  the  period."  The  error  made,  con- 

1.  The  number  of  failures  in  these  years  was  more  than  \J^\:., 
but  only  for  these  was  the  information  as  to  claims  procurable. 

2.  Peport  of  Monetary  Com:;-,  is  si  on,  p. 
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3ts  in   I'onnlderint;  the  whole   1,:JIM    milurcs  ns   tno:;c  ot    r-,T;t.:- 
oanKa,   w}uio   that   niinber  includes  private   arxi    savin^rfi  bBiiko. 
'     The  word   state  bank   is  uaed  in  the  Coi.iptrol  ler' s  report,   but 

synonyr.oufjy  in  this  cnne  with    "bank  other  than  national.. " 
'     The  two  exprecsionfi  are  used  interchangefibly ,    and   it   is  hicbly 
rroba  ble  that   some  of  the  bank  exaniners,   who   reported  these 
.    oOlvenoies,  nay  have  been  nisled  into  returnint;  only   "state 
I     bank   insolvencies"   properly   styled.      There   is  abujidart   internal 
evidence,   however,    that  private  banks  are   considered  by  the  cx- 
iners  within  the   scope  of  the  report.      For  example,   Indiana 
reported  as  having  had  77    failures   siiice   1863,   while   from 
reriorts  to   the  ntate  Auditor,    it   is  certain  that  the  number  of 
state  ba)iK    failures   since   1873  has  not   exceeded   twelve,    and  be- 
fore 1R73,    there  were  ])ractioai:,y   no    state   rar.ks   in  Indiana. 
Whether  all   failures  of  private   ba-'->ks  are   included   in   the    ta- 
o  is  uroertain,   but   certainly  the  most  of  them  are.      If, 
oreforc,   we  wish  to   ascertain  the  percentage  of  failures, 
we  must   take   into   account   not  only    "state"   bai^iks,   but  private 
d   sfivlnps  as  v/ell.      According  to    the   report  of  the   Conr.is- 
•  oner  of  Internal   Reve.'iuo    for  1800,    there   are,    in   the  United 
^ates,    about  9,200  banks  other  tnan  national.      If  we   taiie 
i-s  nunber  as  a  ba^ls   for  our  oalculatior  of  i^ercontage,   we 
all   cone  nearer  th.e  trut'n.      Allowing"  for  insolvencies  and 
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banks  frono   Into   liquidation,    it   wouLd  be   nafc   to    nny   twt'.r.    rjinc-e 
1863  there   have  been  in  operation   in   the  United   rotates   at    ]ennt 
14,000    "banks  other  than  national."     Tiiln  would  give  mp.  n  per- 
^onta  ee  of  rnilure?;  or  sonethln,-:  over  eight,   which   is   in   ex- 
. >-;  of  that   of  national   banks,   but   very    far   froi.;  bci;  ,;  t'firee 
en  as  great.     In  fact,    it  nay  be  doubted  if  any   systen  of 
'^Klnc   in   th4s   country,    even   in  an  entire   absence  of  re^aila- 
'    '-^is,  "fould   show  any   such  rate.     Regulation  of  the  banking 
niness  is  undoubtedly  helpful   in  keeping  down  the  rate  of 
r.olvencios,   but   to   suppose  that,    if  banks  wore  left  to  go 
•i    free  rein,   they  would  treble   the  rate  of  failures,    is 
to  overrate  the  value  of  coverriient  oversight,    quite  as  nnch 
as  it  has  been  eustorr.ary   to  undervalue  it. 

So   far,  we  have  been  unable  to  reach  any   conclusions  even 
..I.   t  o   the   rate  of   failures,   excer>t    t]-;at   it   is   not   anything 
like  double  that  of  national   banks,   but   fortunately,   we  have 
still   another  source  of  inforriation  as  to   state  bank   Insolven- 

iOs.      Since  1892,   the  Bradstroot   Conpary  has   fiimiched  the 
ror.ptroller  annually  a  table,    showi>-ig  by   states  al]    failures 
:s  occurring  in  the   country.      The  bar^.ks  are  classified 
to   state,    savings,    and  private.      It   is  'believed  that  this 


^-f 


ta  ble,  which  Is  here  inserted,  as  corii'llod  fron  the  Goi:P- 
tro'lor's  rei'ortr;,  *"onns  the  nost  accurate  body  of  infer  :'i 
tion  obtainable  ^'^  *''■''   :v\':-}^-*.' 


1.  The  statistics  of  assets  and  liabilities  given,  are, from 
i  e  nature  of  the  case,  nerely  estimates,  and  are  not  includ- 
ed in  the  table.   The  statements  as  to  number  of  failures 
have  been  coinpared,  wherever  possible,  with  returns  of  In- 
solvencies in  official  reports,  and,  with  an  exception  noted 
below,  found  to  be  highly  accurate.   Since  the  method  of  col- 
lectiiio  the  returns  used  'oy   Bradstreet's  is  trio  sane  evcry- 
w^,ere,  it  seems  probable  that,  taken  as  a  whole,  the  reports 
arc  accurate. 
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/«  ■  uraii:,.,    -.L'    '.  I         M-c-,    ..A)    :    .<r    ..r,,.,,.s   hHve   failed   since 
1S9:J,   but   this  does  not   include   the  entire  nunber  of  irnol- 
venoies,   whic'n  nay  properly  be   clnsscd   ;is   thone  of  r*r^      banks. 

(a)    otate   and   auvlrj"^  tprks  ore   confused   to   a  certain  ex- 
+    ent   in  these   returns.      In   some   states,    stock    savings  bnnks 
re   cln.ssed   ns   state  banks,    consequently   a   certain  pai't   of  the 
•ink   failures,   tenied  those  of  savin£Ts  banks  by   Bradstroet, 
should  be  included   in   state  bank   insolvencies.      The  total   nunv?* 
r  of  failures  of  savings  banks  was  9i^,    and  of  these,    £G   were 
-  :   states  where   tiicrc   was   no  possibility  of  conAision,   because 
e  state   and   savings  banks  are   sep^irated.      There  wil]  ,    there- 
ore,   have  to  be  added   to    the   33G   state  bank    failures,    CC>  of 
otook    savlntT"  b-'inl-^r:. 

fb)    In  one  year,    1892,   the  returns  of  bradstreet,   us  given 
in  the   table,   do  not   cover  the  entire  period,   but   only  extend 
ovei'  six  months.        The   Comptroller,    in  his  report   for  1803, 
:    i^e  IS,   gave  the  number  of  state  bank    failures    for  the   lat- 
ter half  of  1802  as  ei/^htoen. 

Making:  these  additions,    the  total  number  of  insolveri.cles 
f  state  banks   for  1892  -   1800   is   foiirid   to   be  420.      The  aver- 
age number  of  banks  of  this  class   in  operation  during  these 
jars  -was   3,825.      It   will   be  noted,    however,    that   in  the   tabic 
n   returns  are  given  of  inso I vencios  in  North  and  South  Dako- 


ta.      Tne   !\vera,:e  niirinci-  c^ '    :  ri;  r. :;    jr'    t:.v.r>r-   :,i.ui5;.s    for  the   i)Mr;t 
eight   yearn  has  Igeen   170.      Deducting  thin  nr.ount    n*on   the   av- 
erage  for  all   the   states,   we  have   3,650   an   the   nui.ber  to  be 
used  in  nscertaiiujiC  the  rate  of  JnRol vencies.      It   seeris,    there- 
re,    that  over  eleven  per  cent  of  the  average  nnnbcr  of  state 
• '-kg  in  operation   failed  during  the  period   fror.i   If-OL  to   low;;. 

the   sane  tine,    ECO  notional  banks  became   insolvent,   while 
.0  average  nnnber  of  such  banks   in  operation  v/ar,  3,70?:,    so 
at   the  national   systen  had  a  percentage  of  only   six,   or  orJy 
litt]  e  over  one-half  of  that  of  the   state  banks. 

At      first   sight,    this   seecs  to  i^rove   conclusively  the  nuch 
jgher   safety  of  the  national   systen,   but   soi.;e  consideration 
■  ill  lead  us  to   see  that   the  flifference  is  by  no  neans  as   slg- 
.ficant   as   it   appears.      The  period  which   the   statistic^s   cover 
-s  a?'  abnomal  one.      The  nost  length«and   severest  depression 
.  iOV/n  in  the  history  of  the  United  otates  extended  over  the 
reator  part  of  these  years,    and   it   is  a  well  knov/n    fact    that 
e   r;risis  was  nost  keenly   felt,    and  had   its  greatest   effect, 
:\  those  parts  of  the   ccuritry   in  which   the   state  bf5^ks  are   nu- 
erical ly .  ftrongetft . 

The  uass  of  banks,    incori)0 rated  under   state   laws,    are   found 
.  -.  the  Southern,   v/este:'n,   and  Pacific  states.      The   state   sys- 

1.   This  was  caused  by  the   fact   that   state   laws    forbids  the 
collection  of  suqh  infomation. 


*  ens  aix:   also    coi  ipHi'at  I  voly    ..    .\,u     in  the  Middle   .:...,,    .lith 
■    o  except Jor»  of  Illinois,   Indiana,    and  Ohio.      Out  of  a   total 
' !'  4,^00    stato  banks,   nenrly   ",£00   nre   locntod    in   these  (groups. 
On  the  other  hand,   of  :^,bOO  banks  in  the  national   systen,   only 
1,570   are   in  these   sections.      The   impoi'tance  of  this   fact   can- 
v-.t  bo  oxa^^/-erated   in   its  effect   on   the   statistics  of  insolven- 
^es   sincd  189C.      On  the  one  hand,    four-f  i  ft|p  of  the   state  banks 
a  re  in  those   states  which   suffered  nost    fron  the  deprer.sion, 
while  less   than  one-ha]  :^  of  the  national   banks  are  located   there. 
Apart    fron   any   question  of  supej-iority  of  systems,   econoiiin   con- 
.   tions  have  powerfully  affected   the   statistics  of  failures. 

It   is  possible  to   deternine  norc  exactly  what  effect    this 
Uffcrence   in   situation  htu:  had  on  the   fi^jures  embodied   ir.  the 
b3c.      Of  22'.^    failures  of  national   banks,    104  word   in  the   sec- 
-ons  named,    and  a.s  has  been    said,    the  nui-ber  of  national   banks 
••^iCHted   there  was  1,570.      The   rate  of  failureH  was,    therefore, 
onewhat   in  excess  of  ten  per  cent.      V\/e  nay   conclude   then  that 
section  by   section,    the  national    systen  has  a   superiority  over 
•.e  state   systems  of  little  more   than  one  per  cent. 

r*   must    also  be  borne   in  mind   that   the   state  banks  are  by 
o  means  homogeneous  as   to   their  re/^ilatlons.      It   has  also  been 

own  UiHt   the  systems   (if.  the  word  nay  be  used)    vary    fi-on  prac- 
'  ■■  colly  no  control   to  a  high  degree  of  oversight.     In  the   fig- 


^6 


;-oa  civen,   all   state  bank-  I  rir^rlininntoly  r.ilnfjled. 

r:   fair  to   assume   thnt    state     ^^julMtlon  pronotes   srifcty,    ."Ij.oe 
or:  no  other  ground   car   the  nutional   syston  be   supposed  to  be 
i^uporior.      The  period    fron   1887   to   1892  was  most   prolific   in 
.ws  providing  for  state  inspection.      Practically,   we  nay    say 
'ate  banking  began  as  a   syston  in  the   fonier  year..    It   is  rea- 
'■nable  to    infer  that    this   legislation  has   tended   to   the   safety 
'  banks.      Considering  all   this,    it  may   safely  be  ar,serted  that 
■e   figures  do   not    prove  that   state  bankijig,    wherever  proici* 
lifeguards  are  provided,   is  not   quite  as  safe  as  national,   and 
at   even  talciiig  good  with  bod,    the  advantage  of  the  national 
system   in  superior  safety   is   snail. 

This  view  of  the   question  is  confirmed  by  the  head  of  one 

of  the  largest    state   systei.is.     The  Superintender.t  of  banlcing 

1 

r  I.ov;  York    said:    "The  Comptroller  of  the  Currency,    in  his  last 

x-eport   to   Congress,    in  j taking  a   conpara*.ive   sta+ orient  of  the 
percent  n-o  of  fAiluros  betv/e.?n  national   and   state  banks,    seenc; 

10   to  nake  the  result    favorab]e   to    the  national   banks 
without   including  under  tne  head  of  state  ba>:ks,    also  private 
nnks  and  bankers,    and  In  many  of  the   states,    loan  r.    1   ♦ms* 
\~ipanjes.  ..  .which   are  under  no   supervision  whatever.      The   corn- 
irisons   should   therefore   be  disregarded   ar  unfair  and  unjust. 


1.   Report  of  Superintendent  of  Banking   (:j.   Y.)    1893,   page  XXI 
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'o\\   soriG  knowlodt^o  of  the   Gubject,   I   venMiv 

i]>arison  ia  nade  between  notional  banks  and  tiic  iiiciu"i<o rated 

,atc  banks,   only  of  variour,   states  of  the  Union,  the  showlnc 

11   not  bo  unfavorable   to   the   state  barJo." 


LEGISLATION    COKCrRIJIKC    PRIVATE   iiAltK:'.,    A;. 

TO    CONVERT   THEM   INTO    GTATF,   BAi.K.. 


;  eferor'cc   to   the   tables  of  state   and   i)rlvato  bariKs,    oon- 
iiined   in   tho   Appendix,    shows  that   In   recert   years  the  crovvth 
■^  state  banks   (taking  the  counti'y   as  a  vvholoi    has  been  inich 
ore   rar'id   thaji    t'nat   of  private   banks.      In  1882,    accord: 
le   returns  nade   to   the   Coininissioner  of  Internal   Revenue,    a:: 
tabalated  by   the  Conptro.ller  of  the   Currency,    there  were  3,391 
rivato  banks   in  operation  in  the  United  States,   while   for  the 
-i.ie  year,    the  number  of  state  banks  and   tmst   companies  was 
Iven  ar;  l.oisy  At   that   tine,   private  banks  were  growing  at   a 

far  -  n  excess  of  that  of  state  banks.      The   figi.ires   for  the 
^^ars   fron   187G   to   1882,    inclusive,    are   as   follows:      ^ 


1879 
18B0 
1881 
1882 


Private 

State 

1,634 

1,005 

2,802 

99G 

3,038 

97S 

3,391 

1,012 

-eijort  of  the  Conptroller  of  the  Currency,    183;],   p.    104. 
Id.    pp.    10(.,    102,    104. 


Since  iflRb,   tills  hna  been  reversed,   and   state  banks  iiavc 
.•own   in  nuiribcrs  much   the  rnoro   rapidly.      The   table   Ijiserted 
ere   shows   that    since   1887   the  number  of  private  banlts  hnr;   r\. 
i\-),is?-!,    v;'ni!o    ''nt    or  state  banks  has  nearly   trii;lod. 
Private  Banks. 


1882 

1837 

1890 

•    England^ 

104 

132 

198 

a   stern^ 

478 

515 

ai6 

out hern 

293 

433 

416 

iddle 

1,444 

1,840 

X,345 

Gstorn 

430 

911 

302 

ncific 

102 

120 

96 

2,851  3,951  3,867 

*The   returns  of  private  bankers   in  lieu  York   are  omitted. 

^The   incrcHfje   in  liev;  England   is   caused  by  private  bankers 
in   Dostoii. 


State  Banks. 

1882 

1887 

1890 

.    En£:land 

23 

19 

22 

astern 

17L; 

202 

343 

-uthern 

198 

282 

1,075 

Middle 

344 

558 

1,554 

'Stern 

57 

353 

942 

Pacific 

64 

122 

275 

861  1,536  4,211 


^,; 


I'nere   are   two   distinct   Amction?!  which   jirivate  banks   ful- 
f.li,    (1.1   As  an  adjunct   to   the  brokerage  buainess  In  large 
ities;    (C)    As  a  nea^s  of  fiirnisliin,^   credit   in   snail   conr-urd- 

•  es,    chiofly,    i.ooitod  in   cigricultural   sections.      It   is  in 
the  latter  of  these   functions  +'^'^t    t^tr,-   t^ -tor  -■-.,^   -.-.■■p    rioiri 

.'G  the  state  banks. 

The  private  boiik ,    early   in  our  history.,    becai.-ie  an  inportar.t 

•TOtor  ill   fi.imishing  banking   facilities  in  newly   settled  local- 
ities.     In  Illinois,   Ohio,   Indiana,    and  in  lesser  dei^ree ,   lov/o , 

.isconsin,  Minnesota,    and  Missouri,   the  private  banks  were   fim- 

"•   established  before   the   Civil  War.      Incorporation  was  re- 
r.erved  for  ba^il^s  of  issue,    and  banks  doing  only   a  discoimt   and 

.oposit  business  v^rere  unincorporated.      Since   the   extinction  of 
"tate  bank  note  issue,    the  private  banks  have  held  their  place 
m  these   states  to   a   very   lar,'-e  extent.     The  privilo;-e  of  In- 
'-•orporation  was  reserved  to  banks  havir^;;  a  capital  of  at   least 
25,000.      Even  yet,    in  Ohio,   Indiana,    and  Illinois,    this   is 

•  le  lowest   capital  with  which  an   Incori'orated  bank   is  allowed 

(0 
•o  or;:anize.      r'or  a   considerable  period  after  the  war,   no   at- 

*CMpt  was  r.iade  to   adapt  the  antebellun   systems  to   the  needs  of 

• '":e  ba.'ik.s  of  discount   and  deposit.      There  thus  grew  up  a  sys- 

to;-;  of  private  banks  which   stii.i    flourishes.     In  the  other 

1 .    3go  ante  p.-i^G    v  */ 


'  rito<^  of  tnis  pro\ip»    the   liriit  of  ca[)ltal   is  lower,   and   Gtate 
bankn  arc   Incror.n.i.  ortance   relatively   to  private 

r    io  only   in  this  o^'oup   taat   any   consldorablo   advance   Ir.    :',.ow'' 
the  number  of  private  bankr,.      The   iricreone  of  505  banks  war. 
■■'inly    In  Ohio,    Indiana,    Illinois,    and  Iowa,   beini:   for  those 
-ates  4oc  or  four- fifths  of  the   total   incroa:;o   for  t'ae  croup, 
.e  long  use  of  nrlvate  bs'iks  in   these   states,    together  v/itJi 
■  e  higher  capital    required    for   state  banks,    has  kept   the  /jreat- 
.l'  part  of  the  bankint!  business  in  tlie   smaller   centers  in   the 
hands  of  the  private  banJ<.s. 

As  will   be   seen  by  the  table,   the  Southern  States  have  nev- 
er invested  any  great   part  of  their  banking   capital   iii  private 
'".nks.      The   syster.  of  special   charters,    succeeded   for  the  ;;iost 
rt  by  undifferentiated  incori.>orat 'o;-.  laws,    has  offered  an 
easy  riethod  of  securing  the  corporate   forn  of  ortianization  to 
'■•tr:;<L.';  of  ;3:ia!l    capital. 

The  western  croup   is  the  one   in  which  the   conflict  of  the 
.  rivate  and   state  bank  has  oeen  keenest,   and  in  which  the   state 
.nk   appears  to   have  almost   vanquislied  its   rival.      It   will   be 
oted   that   in  1887,    the  r^rivnto  banks   in  these   states  were  nenr- 
y   three  tines  as  nu;.!erous  as  the    state  banks,    while 

e  ratio  was  nore  than  reversed.     The  evils  of  private  banking 
re  {rreatest   in   states  whose   development   is   in  an  early    static. 


•.   was  very   natural,    thGrGa->ro,    that   atr.onpta   siiouid  bo  raade 
in  the  newest  of  the   .^jtQtes  to   re^^ulnte  and  control   the  huBl- 
"oss  of  such  bonkK.      This  regulation  ajid  control   has  htid  .-m 
portant   Influence  in  converting;  private   into   state  banks, 
I'ld  in   induclntJ  pcrsonn  about   to   undertaJce   the  banking  buni- 
oss  to    seek    iricornorjition.      It   is  an  observation  as  old   .■t^: 
:'a'-  Sr^ith  that   the   corporate  fom  of  orcjaniz^t- on  is  pccu- 
:  larly    suited    for   corryirv:  on.  bank.inc.      But    there  htis  been 
•onething  norc  than  merely  preference   for  the  corporate   forj.i 
.• '.ich  has   Induced,    in   the   Western   states,    an  alnost   GOi.ipietc 
>':ia»;doniaent  of  private  bankirv;. 

The  growth  of  state  ban]<5  at   the  expense  of  private  ones 
.ris  been  !:iuch   fonvardea  in  tills  group  by   le,^lslation  inposing 
I'ostrictions  on  .private  banks.      In  ordoi'  to  undorstaiid  the  pur- 
ose  and  cause  of  these  laws,   it  will  be  necessary  to  exaiune 
.  n.   some  detail  the  lecislat.lo.nr^  now  in  existence  pertaining  to 
:  rivate  banks.      The  re-julation  of  unincorporated  bankers  is  a  n 
outgrowth  of  the  general   change  in  feeliiig  as  to   the   function 
of  bankers.      The  view   that   the  discount   and   deposit  business   is 
.  natter  of  public   interest  has  caused  restrictions  to  be  in- 
osed  on  carrying  on  banking,   even  as  an  individual.      This  reg- 
.  Nation  appears  in   several  phases. 

I",   the   first  place,    it   has  been  urged   in   several   states 


^3 


:  at  a  private  banker  nhould  not  operate  unrler  a   corporfjte  nn.io. 
Is  arcjumont  has  had  especial    force   in   statof5  wh.ei'c   incorporat- 
ed banks  are  nnder  state   suj'Orvision.      It   has  been  thought  .1uot 
--at  tjie  public   s>iould  Know  with  exactly  what   for;i  of  banking 
-listitution  it  is  dealing.      It   appears  to  be   quite  ooii-on   in 
none   sections   for  private  banj-:y  to   assume  naues  which   v7ould  In- 

■  ■  iate  that  they  were   incorporated.      The  Public  Exainlnor  of 
Ui'inesota   called  attention   to   the    fact   that   in  IRvSG ,   of  126 

private  banks   carryin/^  on   business   in   that    state,   116  had    cor- 

/.)  (2,)  (3)  C¥) 

rate  nar^es.      The   laws  of  Kew  York.r  Minnesota,    and  Washincvton 

pose  only   this  restriction  on  private  bankers. 

In   a  few  states,    the  regulation  of  unincorporated  banks 
is  gone  no    farther  than  the  requirenent  of  reports.      This  is 
.0  case  in  California  and  I.Ussissippi .'  Otherwise,   these   states 
leave  private  banking  unregulated.      This  and  the  preceding  re- 
•^riction.  evidently   ain  only  at  the   information  of  the  public; 
...oy  do  not  profess  td  effectively   safeg^aard  the  banking  busi- 
ness. 

in   several   states,  private  banks  are  put  on  the   sane   foot- 

r.  Seventh  Report  of  Public  Exajainer  of  Minn. ,   1886;    vide  al- 
•o   Reports  of  Co;r..issionor  of  Banking   (Mich.)    180;j;    1893;    180.-.. 

3.  Laws  of  New  York,    1882,    oh.   409,  #311. 

3.  Laws  of  "iMinn.,    1887,    ch.   39. 

4.  Laws  of  Wash.,    1391,    p.    130. 

5.  Laws  of  Cal.,    1887,   p.   90. 
G.  Laws  of  l/.iss.,    1888,    v,    29. 


-icorpo rated  banks  as  to    niu)t^rvi  sion  ani    rn' 

0)      ,        ('^    ,  ..  ^^-^ 

.:   the  case   In  North   Carolina;    i^ow  Jer:'.oy,    nrvi   wis-M.-nn, 
wnic",  require  private  banks  tn  be  oxaninod  and  to  nake  report??. 
In   1S07,    Geori-ia   snb.iected  private  banks  to   the   saie   requlro- 
j.nts  as   state  banks  were  imdor,    h\it   this   law  was  repealed   in 
1898 .  ^^  ' 

Supervision  of  private  banks   is  carried  on  under  difficni- 
Les  Which  render   it  much  more  inperfcct   as  a    safe^^uard  t.ar 
-;   tho   case  of  incorp^orated  banXs.      It  has  already  been  point- 
ed out  that   the   nmdainental   safeouard  under  the   systeiis  of  bank 
•5,sulation  used   In   the  United  States   is  a   capital.      Our  whole 
.•^jhene  of  supervision   rests  or   that,    and  under  the  laws   in 
•■oi^ie   in  nost  of  the   states  in  the  Union,   a  private  banker  is 
n   required   to   have  any   specified  anount  of  caiutal.      In  the 
ast  group  of  states   to   bo   considered,    it    is  this  defect  which 
:in  attenpt   has  boon  made   to   remedy^.   By   act   of  18"7,    rrivato 
ankers  are  prohibited   fron  engaging   in   the  business  of  bank- 
ing without   a  paid  up   capital  of  not   less  than  five  thousand 
Jollars,   and  they  nust  not   employ   their  capital    otherwise   than  /w 

a  !:>.5  of  discount   and  deposit  are  pertaitted  to  dO.     By   the  act 
L.    Lav/s  of  li,    C,    18;- 7,    chap.    IVTi. 
''^.   Laws  of  li.   J.,    1895,    chap.    361. 

3.  Laws  of  Wis.,    189i3,    chap.    COl . 

4.  Laws  of  Ga.,    1897,    p.    59 

5.  Laws  of  Ga.,    1898,   p.  12. 

6.  Private  bankers  were  defined  as  those   "who   carry  or  the 
business  of  banking  by    rocoj-v-irir,  rionoy   on   deposit,   with  or  wj-;- 


j^.r 


1895, ''they  nrc   stibjectod  to   the   snne  supervi::  '>- 

Mted  banks,    and   it   wn.s  r.ade   the  duty  of  the  oxniiiiior  to   uro- 

jed  «t:air'st    the::,   in   case  of  inpalrr:iont  of  cai'ir.;il.      Tao   .saiae 

•an  of  securing  a  capital   has  beon   tried    in  "..obr-riska .      The  cap- 

.    al  of  incorporated  nnd  unincorporated  Institutions  for  ban!:- 

.:.£;  i^  to  be  of  t^qual  amount,   and   in  every   respect,   except   the 

ownership  of  real    estate,    the  sane  restrictions  were  pl.'v-:od  on 

'    e  two  cla?-.ses  of  banks.     When  the   fii-st  Kansas  act   for  the 

••ouiation  of  the  banking  business  was  passed,    it   included, 

x-'actlcally,    the   sane   feature.      t]ec,   3.0  made  private  baric n 

"•imenablc  to  all   the  provisions  of  this  act,"   and  this  was 

■onstrijed   to   requiri^    S'lc:-.   banks   to   have   capital   of  th.e   sa;;.e 

oi.int   as  incorporated  banks,     wlore  recently,   Kentucky  has 

lopted  the   sane  policy:    a  minimuTn   capital  of  ^10 ,000   is  re- 

quired   for  private  banJcs,    and  in   the  Utah  Revision  of  1898, 

out   interest and  of  loaning  money  without  bein~  incon^orat- 

;d,"     Revlood  Statutes,   1379,  >0S1. 

1.  Laws  of  Mo.,    1895,   p.   97. 

2.  Laws  of  Keb.,  1889,  ch.  37,  and  id.  IBOf),  ch.  8. 

3.  Laws  of  Kan.,  1891,  ch.  43,  sec.  35. 

4.  The  Commissioner,    in  his  report   for  189?-,   p.l,  rocojir.ends 
that   "as  to  the  rights  and  duties  of  private  banks,   the  law 
should  be  made  more  definite.     While   sec*s  17  and  35  recognize 
^  le  ri£ihts  of  individualsor  partners  to  do   a  bankir.fi  business 

'ithout  incorporating,   yet   the  other  sections  of  the  law  seem 
•o  have  been   frfu:cd   for  application  to  incorporated  banks  on- 
y;   hence,   in  the  construction  of  the  law  as  to   its  application 
o  private  banks,   it   requires  not  only  a   constant  recol Jectior. 
r  sec.    35,   bu+.   a  vivid  and  analytical  imagination  as  well." 
f>.    I, own  of  Ky.,    1893,    ch.l71,   pp.    62,    63,    64,    65. 


(0 

.0  KonUicky  provisions  are  cofUeri,    except   that   the  amount   or 
ciHpital    roq\)ired  varies  with  the   size  of  the  jjopulatlon  (> 

la  ce   in  which  the  bank   in  located. 

But    in   alnost   all   of  these   states,    a  difficulty  has  pro.soi:*- 
2\   itsol  f  which   seoins  to  make  the   reqnlrenent  of  capital  but   a 
small  protection. to   the  depositor.      As  a  general    rule,   thfl  prl- 
•;ite  banker  is  engaged  in  other  business  besides   that  of  carry- 
ing on  the  bank,   and  in  the  event  of  his  failure,    creditors 
Other  than  depositors  cone  in  for  a   share  of  the  assets.      A 

orporatior'.,   on  the  other  hand,    cannot   engage   in  business  other 
than  tnat   preBcribod  by   its   charter.      In  i/Iissouri   aiid  Kentucky, 

0  law   forbids  the  private  banker  to  use  any  of  his  funds   in 
other  business,  b\it   he  may  use  other  f\inds,    and  even  without 
a  ctually  engaging  in  any  other  business,   he  nay  accur inula te 

■   n   indebtedness  which  may  prove   a   severe   charge  on   the  bank- 
ing assets.      In  a  recent   case  in  I^ebraska,    it  was  held  that 
under  the  law   in   that    state,    "an  unincorporated  tfi.nk,  exclusivo- 

'  owned,  by  a  private  individual,    is  not  a  legal   entity,   even 
'lOugh   its  business  be  conducted  by   a  president   and  a  cashier, 

.!id  that   in   such  a  case,   the  assets  of  the  bank   represent  nere- 
ly  the  portion  of  the  owner's  capital   invested  in  banking,    and 

y   lawfjiiy  dispose  of  then  to  pay  or   secure  the  Just   claims 


1.    Revised  l-tatu  +  er.  or  i-tah,    1898,  #380. 
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of  any  of  his  orodltorfj. "     In  Kansas,   thin  question  was  met  by 
an  enactment   in  the  law  of  1897   that   "Any   indiviliual  or  fim 
doing  business  as  a  priftato  bank    shall  designate  a  name  Tor 
such   baiv. ,    nr/j  mi   property,   real  or  personal,   owned  by    such 
bank,    shall   be  held  in  the  :  nr;e  of  the  bank,    and  not   In   the 
name  of  the  individual  or  firm;    all  of  the  assets  of  any  prl- 
vatvT  bank    shall  be  exempt    from  attachiacnt  or  execution  by   any 
creditor  of  such  Individual  or  firtn  until   all  liabilities  of 
such  bank   shall   have  been  paid  in  full,      i^'o  private  banker 
shall  use  any  of  the  funds  of  the  bank   for  his  private  busi- 
Ts.      This  nakes  of  the  private  banker  in  Kansas  a  cori^oi'a- 
jn,   to   all   intents  and  purjioses,   except   that  his  liability 
is  unlimited,   and  that  he  has  no  perpetuity.      It    is  practical- 
the  creation  of  a  new  sort  of  corporation.      The  sajno  diffi- 
culties have  laajiifested  theiinelvos  i':  vasconsin,   where  no   cap- 
^  *  al    is  required   for  private  banks.      The  State  Exaiainer,    i.i 
.3  report   for  1899,   page  12,    says  that   the  private  bunker,  be- 

k 

.-_;  enga^'cd  in  other  businer.s,  frequently  causes  the  deposl- 
i*s  loss,  but  he  believes  that  it  would  be  unconstitutional 
.  prohibit  his  engaging  in  other  business,  or  to  nake  depos- 
itors preferred  creditors. 


1.  Longfelio'.v  ?f  l.ai'nard,  79,  N.  W.  255. 

2.  Laws  of  Kan.,  1897,  chap.  47. 

;.  3uch  H  personage  might  raise  Interesting  le^ral  questions, 

'•'■O     It     is    nei-^''-'^r    r>-       i  >     >  :  v  ,  -l  ,-.  l     r-.,-.-,:'    •,     nnr>,c,vr\i  Un^, 
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oouth  Dakota,   North  Dakota,    and  Oklahona  havo  dealt  r.)ont 

radically  v;lth  the  problem.     Tiioy  have  required  all  persons 

01 
conducting  a  banking  business  to  bccoine   incorporated.      In  both 

South  Dalcota  a.>d  l.'orth  Uakota,  tqe  law  was  contested  ac  uncon- 
stitutional, but  with  different  results.  The  Supreiic  Court  of 
Ilorth  Dalcota,  In  atate  vs.  Woodnansec,  held  that  the  require- 
Tit  of  incorporation  '.vas  constitutional,  and  was  a  legitinatc 
orcise  of  the  police  power.  The  oouth  Dakota  court  took  an 
entirely  different  view  of  the  question,  the  gist  of  its  deci- 
sion being  that  banking,   except  with  the  right  of  issue,   was 


not  a   franchisev^'^and  had  not  been  nado  onciat   the  coinr.on  law) 

(3) 
by  the  Constitution  of  South  Dakota.  '   "Whence  then,"  asks  the 

Court,    "did  the  legislature  of  the   state  derive   its  power  to 

form  out   these  privileges  to   corporatiojiS,   and  to  deny   to   the 

individual   citizen  the  right  to  exercise  them,   which  he  and 

i  5j  /.inoestors  }iave   fron  tine  Inraemorial  possessed." 

1.  Laws  of  W,  D.,  1890,  chap.  £3,  i^'Zl , 
Laws  of  SouD.,  1891,  chap.  27,  #27. 
Laws  of  Okla. ,  1897,  chap.  4,    sec.    2. 

2.  H.    D.,    24G. 

3.  State  v.  ScoOgal ,  3  S.  D.  5.".   The  court  also  found  the 
law  unconstitutional  as  being  in  conflict  with  certain  provis- 
ions of  the  state  constitution  guaranteeing  individual  rights. 
It  was  also  held  to  be  a  violation  of  the  I4th  Amendnent  to 
the  Constitution  of  the  u.  3.  These  objections  evidently  de- 

\'id  on  the  answer  to  the  question  "Is  bankin.g  a  franchise?" 
•  that  Is  answered  ir  tne  negative,  individual  rights  would  y^^i 
seen  to  be  violated. 

4.  Id.  p.  137. 


it   is  undoubtedly   tttfo  tnat   banking,   evon  with  the  right 
'f"  note  issue,   was  not  a   franchise  at   the   coninion  lav/. 

!  lally  undeniable  that  banks  of  Issue  at   a   comparative  l.    ■jnr- 
iy  period  were  required  to  be  incorporated,    and   such  banking 
boca-ie  a   franc!-ase.      The  question  would  seen   to  be  then  by  what 

^ans  the  transformation  was  effected,   or,    to   rut   the  matter 

oi'o  bixiadly,   by  what  rr.oans  a   franchise  nay  be  created?     'indcr 
our  systen  of  jurlspradencc,    is  a   constitutional   provision  nec- 

^..sary   to   create  a  franchise,   or  may   it  be  done  by  legislatH^ 
a  ct   sinply?     Looking  at   the  question,   historically   it   cannot 

."  denied   that  note   issue  was  made  a  franchise^^withont   the   in- 

:!rvGntion  of  constitutional  provisior.s,    (in  many   states}.      I:. 

0) 
:\o  case  of  Bank  of  Augusta  v.   Earle,    the  Supreiio  Court   said, 

"Vhe  institutions  of  Alabai,ia ,   like  those  of  the  other  states, 

are   founded  upon   the  ^reat  principles  of  the   common  law,   and 

it   is  very   dear  that   at   common  law,   the  right  of  banking   in 

'1   its  ramifications  bolo:i'::ed  to   ijidividual   citir.ens,   and 

ight  be  exercised  by   then  at  pleasure.      And  the  correctness 

Of  t'nis  principle   in  not   questioned  in  the  case  of  otato  v. 

Lebbina.   Undoubtedly,   the  sovereign  authority  may  regulate 

and  restrain  this  right,   but   the   constitution  of  Alqbai.ia  pur- 

orts  to  be  nothing  more   than  a  restriction  ufion   t  lO  i)0wer  of 


1.   13  Peters  595. 


t'nd  Lojialatut'O   in  relation   to  banians  corporations,    yni  does 
ot  appear  to  havo  been  a  restriction  on  individual   rights. 
lat  part  of  the   sib.leot   appears  to  have  been  left,   as   is  un- 
II.-,    for  the  action  of  the  Leirlslfftni'o  to  be  incJii]  orj  nrjoord- 
.;  to   cirouiiistances,    and   the  prosecution  a,;;alnst  otebblns  was 
Hit   founded  or.  the  provisionB  contained  in  the   constitutiftn, 

but  was  under  the  law  of  lh^7  prohibiting;  the   issue  of  bar.k 

// 
notes. 

The  view  of  the  I.'orth   Dakota   court   was  essentially   In   ac- 
cord with  the   facts  in  the  case.      The  purpose  of  the   state   in 

j'ljuirinj  incorporation  was  to  more   effectively  exercise  Its 
police  power,   but   the   South  Dakota  decision  war.   quite   &i:  ur- 
oubtedly   rl.;;ht   in  a  historically  legal  way.      To   say  that   an 
dividual   cannot,    as  an  individual,    carry  on  a  certain  busi- 
ness,  is,   in  a  strictly  legal   sense,  naklng  it  a  franchise, 
I't  may  be  noted  tliat   such  a  law  no  longer  ains  at   '■'•:«  profit 
'■  the   state,   but- only  aims  at   regulation.      It   is  this  differ- 
iice  in  the  view  point  which   causes  the  opposition,  in  decisions: 
;3  one  court   re.jards   incorporation  in  our  i.ioriern  way  as  sinpiy 
on  ir.'itjii/r^ent  or  r.othod  of  carrying  on  a  business,   while   the 
t,her  regards  it   as  a  neans  of  carrying  on  a   franchise  or  inon- 
.  oly;    a  kind  of  East  India  Coripany.      Tne  question  has  never 
-^-le  before  the   courts  in  Oklahoma,    so   that  of  two    decisions, 


one  upholds,  ruid  tlio  other  ae.h-;:!,  tio  rUiht  of  the  legisla- 
ture to  enforce  incorporation  of  private  banks. 

ReiiUlatlvo  actn,  even  thone  requiring  a  capital  stock, 
..a'/e  been  upheld  by  the  courts  ac  an  anov/nble  exerclne  of  the 
police  power.   Even  in  State  v.  3000^^11 »  it  was  said,  "Assurilng 
at  the  business  of  banking  we  are  now  considering  is  clothed 
-th  such  a  public  use  that  it  may  bo  controlled  by  the  State — 
and  we  think  it  so  affected  with  a  public  interest,  etc." 

The  question  is  o.ne  which  is  evidently  exciting  an  Increas-^- 
jij;  amount  of  interest.   It  is  clear  that  t'^e  best  plan  for  reg- 
ulation under  our  present  systens  of  supervision  lies  in  requir- 

^:j  incorporation.   The  Secretary  or   the  State  Board  of  liebras- 
ka,  in  his  Eighth  Annual  Report,  coiiraentlng  on  the  decision  of 
the  Supreme  Court  in  Longfellow  v.  Barnard,  says,  "'::\c   decision 
denies  to  an  individual  onga;_:;ed  in  the  barking  business  as  a 
■  irivate  banker,  the  right  to  set  aside  any  portion  of  his  cap- 
>_al  as  bank  capital  upon  which  depositors  or  other  crodil-ors 
'-  his  bank  would  be  entitled  to  a  prior  lien,  and  makes  the 
cai>ital  of  his  bank  subject  to  all  of  hir;  debts,  bank  and  oth- 
I'wisc,  and  makes  all  of  his  property,  bani:  capital  and  other, 
•lole  for  any  of  hJ  s  debts,  thus  placing  a  private  bank  owned 
.  an  individual  as  a -part  of  any  other  business  in  which  he 


1.  linker  vs.  Hood,  r^3   Kajis.,  p.  'ir/.  , 


may  be  engaged.  If  this  deci.'iion  i.'J  to  stan'l  afj  the  law  of 
*viis  state,  then  should  privuto  bankrj  owned  by  individuals  be 

i-ohibitoi  V'  law?"  Also  In  Kansas,  the  present  laws,  scemLn^;- 
;.•  v^olrit;  as  far  In  assimilating  an  unl^icorporatcd  bank  to  a 
corporation  as  it  is  possible  to  ^To  v/ithout  requiring:  Incorpo- 
ration, do  not  satisfy  the  Coni.iissloncr ,  for  In  his  report  for 
1897  -  189R,  p.  XI,  he  says,  "While  some  very  good  lawyers  are 
;  doubt  as  to  the  pov/er  of  the  state  to  require  all  banks  to 

"oorporate,  nany  of  our  ablest  attorneys  express  the  belief 
that  it  is  withi?-;  the  power  of  the  legislature  to  designate  the 

•inner  in  which  this  privilege  nay  be  exercised.   I  therefore 
recoinnend  that  our  banking  law  be  so  amended  as  to  require  l,^] 
barJjs  to  incorporate,   if  this  recomnendation  should  foil  of 
adoption,  I  rccoiiirnend  that  r^rivnto  oo^il^ors  "do  prohibited  from 
engaging  in  other  business,  nnd  thr!+  -^  ^  r '^ivate  bankers  bo 
roquirel  +o  live  within  the  state." 

The  following  tabic  shows  hov/  important  the  effects  of 
is  legislation  has  been  in  changing  the  relative  position 

r  state  and  private  ba:;ks. 


Table  of  GtatesVaving  Laws  Prohlbitinil  Privato  onnK.s,  or 
Requirliig  Then  to  Have  a  Capital.''-^ 


1871       1882        18R7         1803         1B99 

Q^;..^^  SU..      (^.       U.         (fju.        M-.         %!■         U,         (JW.         -M- 
Kan:c.    ^84  -  26  -  IGO  -  31  -  353-  119  -  203  -  2R1  -  9G  -  275 


■o. 

;.;o. 

Ok. 


30    -      8   -    113   -    18   -    278-  126   -    185-    366  -      74    -  314 
104-101   -      90-134  -    129-  212   -    124-    422  -    107    -494 

4    -     55 


H.D.  ^  /30    -      68   -        0-86 

8  -  -    48    -      2-183-62      ( 

S.D. ^60    -    110    -      17-95 

223  -  135   -    417-  (l!85   -   943  -  549   -   593  -  1247   -    321  -  1319 


In  Missouri,   i+    will  be   seen  wViile   state  banks  are   five 
*i:ie3  as  numerous  as  in  1377,   private  banks  are   about    tne   sane 

■  nu^iber  now  as  then.      In  the  other  states  in  the  c^i'oup ,   the 
riod  of  naxiniui   for  private  banks  war,  reached  about   the   ti!:ie 

of  the  adoption  of  laws  regulating  then.      Since  then,  private 
t:l''.s  have  'decreased,   and   state  banks  increased.      The  decisive 
;rlod  wah-    fron  1.387    to   1892,    for   it   was  during  this  tine   that 

■  e  laws  of  Kansas,  Nebraska,  Ilorth  DaJ'ota,  and  South  Dakota 
wore  enacted.  From  1892  to  loO--,,  tiiere  was  little  growth  in 
n*  ate  oanks,    in   fast,    in  most  of  these   states,   a  decrease, 

It  the  private  banks  have   shown   the   saiic   tendency  In  a  nuch 
iCher  degree.     The  period  of  depression  has  had  a  greater  ej"- 


3.   Kentucky  and  Mtah  are  or:i^'-i,    sinoo   the  loglslatior   is 
o   recent   that   i+r^   r;  =•  •    -  ^  not  appreciable. 


,  fjT.  or.  i-riva-"  ■>:im;;-.  ^  :.-«■.  ni  'no  r.tfite  banks.  Thin  nn:;  c/'."  o 
uusc'd  by   converRiona   from  the  private  banks  nearly,    If  not 

quite,  nakinc  up  for  losses  due  to  industrial  conditions.  Tiv 
-a  n^Q   from  private   to   state  banks  is  going  on   oonsLantly  , — 

.id  it  appears  probable  that  the  private  bank  will  soon  disap- 
pear from  existence  in   these   states. 


NUMBER  OF   STATE  BANKS   IN   OPERATION   KXCII  YEAR 
FROM    1877    TO    1900. 


The  accompany Ing  tabic  has  boon  prepared    froM  various   sourc- 
;,   which   are   indicated  by   references  at    the  foot  of  ea.jh   ]>!ir,e. 
3  entire  body  of  infomution  obtn:  i  the   ;vC)'  >e 

nss   if  led   as   follows: 

I.   Reports  by  officials  of  the  Federal  Government. 

(a)  Rei.iorts  of  the  Comptroller  of  the  Currency, 

1873  -   1900. 

(b)  Reports  of  the  Connissioner  of  Internal   Revenue. 

1864  -   1882. 
II.    Reports  by  State  Officials. 
III.  Unofficial  Statemerts. 

(a)  "Homans'  Bankers  Almanac,"  1863  -  1896. 

(b)  "Rand  and  WcKally's  B^-.v.-,-,-' -.  ,-.■,-,  ip,   i^.c,r,  -  ^'?oo. 


i.   Reports  by  Officials  of  the  Federal  C-overnnent. 
The   first   attempt  by  any  national   authority   to   collect   sta- 
LisL'cs  of  banking   for  the  whole  country  was  made  in  3833,   un- 
: -r  a  resolution  passed  by  the  House  of  Representatives  on  Ju- 
ly  10,   183C.      Fron  this  tine  until   1303,   with  the  exception  of 
o.-io  few  years,    reports  were  regularly  made  on  this  subject  by 


/j  /If^^i^^^J^r 


the  i^ecrotary  of  the  Ti'ijasmv .      In  his  annual   report   for  1863, 
secretary/   Chase  reoo!n:;.er.ded  tiie  ropaal  of  the  resoltition  of 
1832,   and  no   further  information  an  to  the  bankine  busineas   in 
the  United  States  was  given  in  the   su'^ceoding  rcport.s  or  t.r.o 
Treasury  Department . 

Fron  18G3  to   1873,   no  government  publication  contained   sta- 
:  sties  rolatinc  to  banks  ot'nor  than  national.,   except   the  Re- 
ports of  the  Connissioncr  of  Internal  Revenue,    in  whioh  the 
figures  for  state,  private,   and  savings  banks  were   indiscrluin- 
oly  mingled. 

ov   act  of  Congress  in  1373,   the  Comptroller  of  the  Currency 
was  required  to   report   to   Congress   "a  stateLiont   exhlbitin  :    r- 
'    r  appropriate  heads  the  resources  and  liabilities  of  the 
banks,  banking  conpanies,    and  savings  banks  organized  under 
"•-e  laws  of  the   several    states  and   territories,    rvU'.-h   infer,  la- 
on   to  be  obtained  from  the  reports  made  by   such  banks,   bank- 
.g  companies,   and   savings  banks  to   the  legislatures  or  offi- 
-^rs  of  the  different   states  and  territories,   and  wi^ere   such 
norts   cajinot  be  obtained,   the  deficiency   to  be   sujjplied   fron 
;cli  other  sources  as  nay  be  available." 

TJntil  1867,   the  Gornptroller  includod   in  the  table  of  state 
-Iks,   only   those  banks  which  nade  returns  to   some  state  offl- 


1.   Revised  statutes  of  the  U.   S.,    sec.   33: 


cial.     The   at.ntlstlcs  were  reported  by   the  a-itiiorit  IC3  in   tno 
various  states.      /JOtrinnin-::  with  1BS7,   and  continuln/r  to  the 
present   tine,   fi£vurec  have  been  gathered,   by   direct  correnpond- 
ence,  of  banks  located  in   states  whose  laws  require  no   reports. 
The  fullness  of  these  retum.s  has  depended  entirely  on  the  dls- 

osition  of  the  banks   to  give  the    infcrr.iation   asked   for. 

The  Reports  of  the  Conulssioner  of  Internal  Revenue   n-ori 
1864  to  in82  contained   statenents  as  to  the  taxes  paid  by  banks 
under  the  Internal   revenue  laws.      Fron  1875  to   1882,   the  re- 

or*  5     of  the  banks  to   the  Conr.issioncr,  civen  as  a  tax  return, 
were  tabulated  by   the  Comptroller,    and  included  in  his  reports. 
In   these   sur.r.iaries,    it  was  not  until  1887,    that   state  and  pri- 
vate banks  were   separated,   and  only   in  trose   for  1880,   1881, 
and  1882,   were  the  classes,  of  banl:s  shovm  by   states.     This  is 
".he  last    conpletc  enimeration  of  all  banks  in  the  United  states, 
since  the  repeal  of  the  tax  on  banl's  took   aw.iy   t.ie   source  of 
such   information. 


II.   Reports  by  state  Officials. 
The   state   report   is  to  be  regarded  as  the  best  source  of 


1.  There  was  a  sporadic  attempt   in  187G  to  oatlicr  Infonua- 
i(iD  as  to  other  state  banks,   but   it  was  abandoned  in  1877. 

2.  As  a  natter  of  fact,    comparatively  few  banlcs  have  nade 
iese  reiiorts. 

3.  The  revenue  law  of  1808  affords  an  op.iortJnlty   for  a   siia- 
lar    -;o.-i;-,l.-)*,-j   ta'oi.3.  • 


•'fon:ation.      Ac  har.  been   i5a  l'I  ,    ^.■■n   r,t!\■^.^r,z.l'^r,  .-^ontninod   in 
^ne  Coi.iptrollor' s  Her)ort3  dorivo  their  value   fron  the   fact 

at   t'ley  are  based  on  returns  made  to   state  officials.     Thcae 
..i-c  not   voluntary   reports,   but  ore  nade  under  law,   and  conse- 
cfjently,    are   coinplote.      While  the  Comptroller  has  utilized  the 
reri+er  part  of  these  official   state  reports,    it   harf   soiaetines 
Mppened  that  he  has  given  other   fiprares,   or  onitted   to  ^ive 
:y  When  official  ones  were   in  exi3tei;:;e.      In  such  cases,   the 
official   returns,   whenever  obtainable,  have  been  used  in  this 


III.   Unofficial  Reports. 
•  Uticc   icC3,    "Honan's  Bankers  Almanac  and  Register  has  giv- 
en each  year  the  number  of  state  banks  in  operation   in  t-^-.o 
ountry.     Before  using  such  a  source,    the   following?  queries 
;:ist  be   satisfactorily  answered: 

(1)   Is  the  meaning  of  "state  bank"   in   "r^oman's"  the   sane 
as  that   in  Federal   and   state  of'"ioial  documents? 
(")   How  accurate  are  these  returns? 

(1)    The  word   "state  baiik"   in    "J-onan's"    includes   stock    sav- 
ings banks  and  trust   con])anie3.      At   first    sight,    this  would 
■y^er.  to  nake   it  useless,    since  the  reports  of  the  Coui^troiler 
.'ofess  to   exclude  both  these  classes   fron  the  category  of 


"s'^ate  banks,   but  on  oy.a:  ii.iirir,.u'i  ui'  ♦.rn.;  i.u.  .i- 1,  iX)  i  n;-  '  o  al-iij...,, 
"  is  founi  that  he  'nus  been  unable  to  cari-y  out  hla  dcali*/!, 
.Unce  in  several  states  the  retunis  for  ea.-;h  clasr.  cannot  be 
separated.  But  the  whole  matter  is  comparatively  unimportant, 
ocause  tnist  conpanies  and  stock  savings  banks  do  not  dcveloi^ 
:u  any  great  extent,  except  where  industrial  organization  is 
of  a  high  order,  and  in  such  states,  with  few  exceptions,  the 
o ff iclal  state  returns  go  back  so  far  that  there  is  no  need  to 
use  the  figures  fror.  "Hoinan' s, "  or,  if  used  at  all,  it  is  only 
for  a  very  early  period  when  ti*ust  companies  and  stock  savings 
:nnXn  were  urinportant.  Wherever  possible,  trust  companies 
and  stock  savings  banl<s  are  excluded,  but  whore  they  assune 
any  inportance  and  cannot  be  eliminated,  the  fact  is  remarked 
-■■■-  a  foot  note. 
(2)  Accuracy. 

Tested  state  by  state  by  the  complete  official  return  of 
•  332,  the  numbers  in  "Homans'"  show  a  liigh  degree  of  accuracy. 
Trifling  discrepancies  exist,  but  in  general,  the  agreement  is 
such  as  to  show  that  the  unofficial  reports  approximate  vei'y 
closely  to  the  official  figures.  ' 


1.  In  practically  all  cases,  the  retur:is  iri  i^oiians'  are  low- 
er than  in  the  official  rej^orts.  Analyzing  by  groups,  we  find: 

Ho.i.-v:s'     Official 
■  South,  196  216       80^ 

Middle,  398  439       90<i 

West  Pacific,     75  8::      9l-l/2^i 


Thenc  unofficial  returns  hnve  not  been  user],  hn;u'/-n\  ^'x- 
ccpt  when  no  official  figures  hnvo  been  obtai.nMhio,  and  it  is 
believed  by  their  una  a  nuch  r.oro  exact  idea  can  be  obtained 

(>'"  t.  10    i>i:;roaPC   Ir   hnrl'r,   in  vorioiio   sections.      It    is  not   ;i8- 
serted  that  these   figures  give  the  exact  number  of  banks  in 
operation  in  any  given  year,   but   it   in  believed  tuiit ,   taken 
for  several  years,   they  show  rate  of  growth   in  numbers.      The 
Conptroller's  Reports  either  do  not   fill  in  breaks  in  official 
■-.atistics  at   all,   or  ftlse  with  returns  made  directly   to   Conr- 
troller.      In  either  case,    the   figures  in   "Honans'"  approach 
more  nearly   to   accuracy.      So  whether  the  present   table   shows 
anproxina+ely  the  rqte  of  growth  or  not,    it  uust   show  it  more 
nearly  than  the  only   statistics  heretofore  obtainable.      This 
fact  will   be  brought  out   somewhat  nore   clearly  by   statements 
of  the  relation  of  the  present  table  to  those  contained  in  the 
conptroller's  Rsporto. 

(1)   There  is  a  considerable  number  of  states   for  which  the 
official   figures  have  been  obtained  by  the  Comptroller  d  uring 


1.  See   for  use  made  of  these   statistics   in   showing  growth  of" 
banks,   page 

2.  The   substantial   accuracy  of  the  Homans'    figures  nay  be 
seen  by   the   fact   that  whenever  a    state    las   adopted  official 
regulation  of  ban]<s,    fiid  exact   returns  have  been  procurable, 
these  returns  approach  teery  closely  to  those  in  Romans'.      As 
the  Reports  of  the  Comptroller  have  become  more  perfect,   the 
numbers  4Tf  banks  reported,    agrees  more  nearly  with   "Hor.an.;' " . 


.0  whoLo  period  si.me  the  Beglnnln,.:  of  hlo  statlatios  of  state 
baiihs.      All  of  tho  How  England  and  Earstern  States,   except  Del- 
aware; Ohio,   Indiana,  i.Uchlgan,  Wisconsin,   Iowa,    and  l/ilnnoc;ata, 
of  tho  Middle  States;   Kentucky  alone  of  tho  r.outherji,    and  none 
of  the  Western  or  Pucifi'-:   States,    ^^1'    h\  this  class.      As  a 
general    rule,   as  will  bo   seen  by   a  reference  to   tho  table,   t;:o 
statistics  of  these  banks  arc  ro]. reduced  from  the  coini/trollcr' s 
Reports,   without   change.      Sone  conf-Asion  in  the   fif-rures  is  pro- 
duced by  the  varyln^3  policy  of  the  c;ony;troller's  office  as  to 
the  classification  of  savings  banlcs.      In   the   case  of  wllchl-Tan, 
down  to   1886,   all  banks  were  classed  as  state  banks,   but  in 
this  yofir,    they  were  divided  into    state  and   savings  bnnk.s.      Ir. 
'    "7,   they  were  all   classed  together,   but   In  1888,   the  division 
•vns  again  made,   and  retained  until   1803,    v/hen  the  early  method 
was  reverted  to.      The  banks  of  Michigan  are  essentially  banks 
of  discount   and  deposit,  nearly  all  of  v/hich  '^arry  on  in  addi- 
tion a  savings  ban'.^  business.     But   whatever  classification  is 
ade  of  then   should  be  a  continuous  one.      Consequently,   they 
.ive  all  been  placed  as  state  banks,    av.d  the   flrures  of  state 
banks   in  Michigan   in   the   Comptroller's  Report    for  188G ,] 888, 1880 
300,    1891,    1892,   have  been   replaced  by   the    figures  of  the 
^ate  officials.      An  opiosite   situation  presented  itself  in 
Iowa.      Since  1875,    savings  and   state  banks  have  bed.   cl-issed 


:-!nnrarQly   In  report  r.  of  Towa  officials.     Until   lb  ju  ,    in  the 
Coinr'troller's  H(3i)f)rt3,    the  two   classes  were  Grouped  tocother 
ns  stat<;'  banks,   but   after  that   tlMO,   tliey  Hero   sejaratei.      Tt 
3eei;s  best  to  keep   theni  apart  throughout,    and  accordingly    in 
the  table,    the  early    flf^iires  as  ^Iven  by  the  Comptroller  are 
replaced  by   the  official   fit^urea  a-:  frlven  by   tlie  State   Auditor. 
(2)   Another  class  of  states  embraces  thooc   for  which  offi- 
cial   statistics  have  beco:.;e  procurable  during  the  period  which 
the  table   covers.      Such   statecj  are:    Illinois,   Missouri,   North 
Dakota,    South  Dakota,   Nebraska,   Kansas,    Colorado,   Wyoninii,   Ok- 
lahoma,  virt^inia,   West  Virginia,   North  Carolina,   Georgia,    Flor- 
ida, Mississippi*  ijouisiana,   Washington,    California,  Montana, 
:;ew  l.':exioo,    and  Utah.      Wherever  the  Reports  of  the  Conptrolier 

.re  based  on  other  than  official   statistics,    they  have  been 
finended  by   insertij^T  the   fi,-^ares  contained  in  Homans*.     It  has 
also  happened  in  sone  cases  that  even  when  official   figures 

•'ere  obtainable,   the   Comptroller  has  not  used  then.      In   such 

cases,   those   figures  have  beei-;   inserted  in  this  table   in  place 

1.    Since  the  Auditor's  reports,  up  to  1887  were  biennial,   re- 
turns are  only  obtainable   for  alternate  years;    the  intervening 
years  have  been  filled  by   taking  an  avera;.:o  of  the  preceding 
and  succeeding  numbers.      Such  figures  arc  not  absolutely  accu- 
rate,  but   can  only  vary   slightly   fron  the  actual    facts.      This 
rvr^thod  of  filling  in  years  when   the  precedir.;:  and   stjcceedlng 
years  are  knov/n  has  been  used  in   several   cases   in  the  table. 


nf  t'p.ose  used  by   tne  Conptroller.      Since  1R91,    for  exfuijilo, 
state  banks   in  West   Virginia  have  been  requirei   to  .rnke   re- 
ports to  the  State  Auditor,   but  only   for  a  few  of  those  years 
1ms  the  Conptroller  used  these  official   statistics.     The  Audi- 
tor's reports  ^jive  the  following  as  the  nnjibers    for  state  banks 
for  each  year:    1801,   4:";    180L',   45;    1893,    bb;    18Q4,   bC;    ir^.;-., 

■  ;    1396,    60;    1897,    63;    1898,   74;    189:3,   75,   while  the  Cor.r- 
trollor's  Reports  ^ive  1891,    19;    1802,    27;    1893,    45;    1894,    26; 
1895,    58;    1896,    59;    1897,    GG;    1898,   41;    1899,    75.      Evidently, 

L^on  1891   to  1895,    these  are  only  partial   returns.      Such  is  al- 
so  the  case  in  1898.      The   ft>;ures   for  Georgia   show  the   s^ime 
dlscrepaiicies. 

In   several   states,   there  has  been  none   conf-ision  in  tiie  of- 
ficial   figures,   because  private  and   state  banks  have  not  been 
separated.      Too  coi.ipti'o]  -  er' s  office  has  not  atter:ipted  to   cure 
this  defect,   but   it  has  been  found  possible   in  nearly  all    cases 
by  resorting  to  the  official   reports  in  the  various  stater,  to 
nake  a    separation.      In  the  reports   for  Illinois,    loan  and   trast 

'.r;,ranies  and  stock  savings,  v/hlch  were  given  separately  until 
1898,  have  since  that  date  be^n  combined  with  state  liaiiks.  No 
figi.ires   for  1898   and  1899   can  be  absolutely   accurate,   but    the 

tmbers  given  in  the  table  are  based  on  t'e  assunption  that 
the  rate  of  increase  of  the  various  classes  has  beer   constant. 


In  Minninclppi,    none  private  banks  are  Included    i 

but   it  has  been  ii,]-)on  libio   to    30[iarr\te   then.      The  n'jJi1?er,    hov^- 

ever,    is  snoll. 

(3)    The   third   class  of  states   consists  of  those  which   have 
never  required  any   statenents    Troii  banks.      Ti,c   fl^Mros   f/fiinr 
these   states  aro  ta'.-.en  entirely   fron   "Hoinans'". 


^lAjymMo^   PjAhdi^  ryvw\AM 


Wk 


miJiP 

\ 

1 

/f;f  /^i^o  j/f^/ 

1= — ' — f — ^ — f 

1 

/i^j-- 

/^ 

/^7  /-^ 

z     / 

I         1 

/i  / 

/ 

/       / 

/      / 

/ 

/ 

/ 

:       1 

1 

^^£ 

.       1       ;             '             5 

1       ■ 

("^^  ^/":   ,/^      ^^     ^^ ;    ^^     Z*^  -    /^      /^      /^      /^    _/£. 


^1  n  f 


¥ 


7^"    /^      /J        /O 


i 
'i        /6  /O        /o         /O        /O  /  f 

/     /.    /.    /j    /    /    y;   y 


s+ai^     'XX2j:/z  /yj  /J 7  /7/   o^'  /^  /y; 


=       ///"    ><J>    >>o 

^  a.  a.  <= 


(rco^  r, 


/r  /r.  /r 


Ul  ,L(!..i     /.    /,   / 


j.   /(f'AA/U.x.uJL 


//    /6"' 

-1     -i 

/7^    /f   ^r  ^ 

/       / 

i'    f  //^   /c 

y 


\.:^  y%^'  /t-^di:^ 


jUiL    1^-^       '^?7     /H? 


■iwMlMJ^ 


'     %■ 


Mi 


li^l 


ML 


'M 


MJ/^^! 


r    r    / 


/^  // 


/^ 


// 


/<^i  //!  /^ 


I   - 


r — T"  -"\ — ! — 1 — I — f . 


//       fV    r^[     i> 


:j 


/o 


1 


n 


n 


f\    /c 


Il\ 


Ujt/Hyii^uZvAyu.-'-^'^. 


/> 


1  OTiO^rx/**-*^ 


I    t/j     d\    //;     V|     ^!     ^1     Vj    4^1     -/  !     /     ^    |A?Ax<^tu^ 
f/'^   ^7/i'/^   >^  .^/^   c?/^   "^^^  -^^-^^^  °^'^7  '''•^7  ^^-L 

f — ^ — t — r  --1     •    'i — ^  f '''~^' 
^7   ic  n    fo   fo    //'  " 


shj:^ 


■I        A        i.  ^         /         / 


-^•■*^     <^      ^/      7/  .^iT' 


^A  r''/'    ^7  1  7^  I  ^7  i  6^  !  //    7^    7<f  1*^/  j*w^ 


\-, 


%.rU^    ^     J^    ^>^^ 

l^kK 

(s-^,^^    JSf^-^ 

/tyi  /(njfjl 

/in  ^iifi 

/fi^ 

/S'fJ' 

1 

/mm? 

>7  \  '^■f     H. 

/f 

/7^ 

\                 i 

W, 

/ 

1 
;?   ;    J 

/" 

7^     7 

7      ^ 

a. 
J' 

a. 

r 

f     (T 

?                ;■        1 

■    * 

/" 

J    J    . 

/    j    //  i   // 

^      1     -^ 

¥ 

¥ 

^ 

1      *,;      ^ 

o.               ^               ii-              a. 

/7        /J^       /^       /% 

/^   ,   /^ 

//" 

//  S    f 

%       S        3       ¥ 

,^ 

. 
y 

/o 



"-i"--^     J'^  \  JW 


lyj"    ^/     Co  ^  ^f\  ^g    cf    2>^ 


<-....^_//    //      /J    /y  j  /; J  /<J  /^X/£i/^  i  :^>-!  ^7 


^7  !  .^oi  rl'?' 


^^    /ff    >/i     >o/      >o(,    >^7    //i^     ^0/  I  ^O"/* 


^^  J6   s^_3:>^j>d^.>l.^JtL 


a 


>±. 


5.5.i    ;t5.f  US^i. 


J/      ;        J/^  /6 


>f  ^f"  J> 


/J       /^      //   i  >tf         /f      /7  '    /7       5-/ 

"^^     J^    ^/    >f\  3^     >;    >;    >7 :  ^f  j  >/  :  ^jq    3/ 


uJuMu>. 


l/jlJCHt^n 


*^^j , ^^Jd l±^ !  ^^    ^^    ^^   ^^.  1  -^/  //i  ^i^l 

>^  ^^.^.jy^  -^/  ^^  -^-^^  /-?  ^"^  /($  -^^ 


"^       J/      .^^v      53_^J>    .3/    .    4/o  .    >/j^.    //d      ./T>      -r/    cr 


'ItUt^l/ 


/<^.  /^,  /;  1  vl^/L  >ZL^ 


JJ'    ^  ^    ¥L^££. 


/Hi  /^yf  /9f6  /!>p    /<<'f'>  /ji:i  /^J^./^1''  y^^'-   ^^^?  ^^^^  ^^^f\ 

*  a.  -  ^     -^c    "  ^-\  i  •/  /  /         -^        / 


i      i       I 


i      /      /      /      /      /     ^     ^  i/  ■  J 

//      //      >/     /f      >^     >/'    >J    ,/A--^ 


i     ><>    3o     3-^      ^^     ^0    ^^,    J 3     ^o^    ^^ 


yi^ 


^t^cy^* 


►  j  //^^  3o    v;    /y    ^v-    ^j     y^     <^4/    7^^-    //       ,     ^^   fc..: 


7      J--     V      y 


4/ 


-/     J  i 


<?     <^.«^eA^ 


^  ^     ^^     c/*  >       <^/  ^  ^3 


C^     ix     /r/''    7f     fC    (f^<^^^ 


<fa  /JZ  />^  //r   /C:^  /c^  /(,/   /y/    /cp  /ee 


/9:i   x/(> 


^^kuM 


dc 


>-  -  ^  ^  -  ^^  ^^  o._ 


»ixa«-^VOKC 


i        '  i        '        i  i/- 

>/'     4^f     4<i      (.4  fi     /C>      fj      ^r  />o     /J/    /K</   /^v^  ^^-t^ 


Jy       5}       ^j'      y'J        75- 


-^^        ^i:   . ..!/.. 7^...  _f^       ^7 


3/ 


/6       ;^i^        ^^^1} ^        9/  \     ^<^    ,/'-      /^^   /^^  ^0 


/        /itUAATXy 


;/.  f^  /^/ /^/"^ /^/ //7  /^^^  /;/  /7^  /;;  /;^  /^^  *^^ 

i      "^  "  ^ 


c^ 


c/ 


-//i4^i^»/^      4^/^^    y/^y  '^9K«-*<n.v 


/i-3 


Hi     ^ 


f 


I 


Johns  Hopkins   Universii 
Baltimore 


1 


<<^ 


'.] 


1^ 


nf-^ 


^,i 


Szz 


f    ■      / 


7J     ^ 


j  «4  A.  o.  a.:  tfi;.  ^,  <: 


^-6 


>3    ^f*'  ja'^  _£Ji J_!l£l_£2l^i.^ _*{' -^    ^  _£!f ^ 


J      J       J 


.%' 


^    j   ^1    ^'!   i 


/      f 


L_         ;■•     '' ^_- 

73  7^'  ^^ 


^^-^     yi^:^j%   u   ^  /x    6/  \67  I;/ 


A. 

.'i               A              A                ft.              <».                a.                 w               >«.               .x.^ 

4^      J      a       >      ij'       J      4/      X     3 

^" 

Y/' 

^   /^     ^/     /T    ^-^^/^     A     /).    /:^  i//:^ 

nr 

^/y  //>  //<^  />^^  /'/'^  ^^/  /^-^^  /^>/  /^'"^  ''•'''''= 

fi^i^  /\i^  /ffa   /fjy    >^:>'\/^y  yf^^  y^^'U^^^y 


It^f 


-yy    /'^    'p^,.  7}.L.7/  ,70     7y    7 


ifi  i  c^    /^o      n     y/     yt 


i 


/^ 


^.  xT 


^   ^) 


J  i         ^        J         J  <         .         iJ 

U'f   >oy^^  >i\    5^1  3UJK    syi"  jy/^  J^J'  j>// 


1 — ["-^ 


ATlU 


< 


77    >^)^  >>^   x^9  >^/ :  ^2A^?J.. ^i^^7,?-J'^  ^77  jLyj'jiff 


'    /ti^'O  , 


4 


/       J' 


7^  r  /;  7^  ^^  ^  7   ^-  ^^ 


/J  /^  >)^  ^/      !>/       '    >f  -^  ^3  J/          J'>     I  J^7^;>J^ 


/? 


^^^fV^^e/-/^/  ^^^ 


-/:^v    ^Z    ^.^-^     7 J' J   ijo    ffd     f;f  Jrf^    ^^o   ^y  ^yi^f^-i^  l^iL.-., 


f    9    n   /^^^  J'/ 


o7^     ,      >f    i      J/     1     Ji 


J^ 


J*' 


\?/*'<^/^ 


//o    /vt-     /:?/    /v^^    /^/    /;j    />/    />j   /;«/  /7j      7^  /7(^    ^S^/U. 


/' 


/36. 


/JV 


/   I    //   i     ^- 


r 


J' 


r 


r  r\  r 


/^ 


/o 


/Pllb^^  .^^..>f^  .>2l 


X      7 


7 


x^f 


// 


7 


>a 


7  *^  ^r^  - 


l'j'3- 


J'3>    3/>iv   35^7    366^    3a^    3yi/  3^]]    li'l]']  ^(t>H     Vv3^' ^W./ 7^. 


iLniJltU 


^ 


ii^ 


"^-1 — — 


JM      ^4     .^/'l      •/^ 


„/L 


4/ 


7i>. 


/I 


>- 


-^- 


iU-J^ 


/ 


/>  \  1^ 


/s 


^ 


.p-L^pa^2LJ^ 


.4_.j|_i4--.4-^^ 


'  "I     — .'"""v'"'i  '  —     t " '  t — ' — '' ' • "  X  '      "";"'  -  '      '"  -' 


i2^..fLL.fl^/opi//o  \/^  .//f   ///]/// 


//. 


'^-.^ 


-^0/  /p  /ii    /^/  /f  >  M  ;/;/  /^/  /^^  ./^^  ./7>| 

jj/.  (     r\  ^\  ^\  A  c    d   ^\  (>\  ^ \ 


i',  y 


^t^'    -    i  ^^j  >^|  3v;  ^^j  ^J'j  J^j  >^     4\^^1      j^^.     v/ 


:4. 


1 


//  >  // 


^     /o\     f 


M.JA  'if  . 


"I 


/vj     /3 

/v-^o 

(ii/ 

/i^^v  /^:5    i^^i  tv^s  /^c  /i-^  /v^^  / 

^; 

A/. 

/:j  j   /i1    /j1    /c?     /^    y/  J  /J t      ^      ^ 

J    (. 

J-,      /^      ^       /      J       ;       ;        >        V       - 

■ 1 

7^  // 

7? 

///j>i-//// 

/J 

//         //        /o        /        /         */"      (^      // 

7     ^ 

/o      // 

/j    /; 

!     '                r 

X-X       J5./        X\,      11^    /f        ^O     /? 

-^/ — *■ — 

/j"/    />i^  />i'   />^  /x?  />"/    y^'i" i6/  )^o/  / 

/7f  /^> 

/^/       A  J         /^J*        /^/      /^'^    ///     /J/Zc?/       /c//      /^(^ 

J?   77 

//<f  /yr  /7f  /^?  ^7C  ef^/z/i-  //z>   //>J-  .5"/<^ 

/       /-     (^        7      /      f     ^^     ^^     c/-  -^ 

i-1^3  xyc 

Z//  X^^^r  ^^<^    ^J^T-Z/  Jj^^//    . 

// 

>/ 

^7     ^^      -/(i     /J-    c?/   /O     /^ 

J'J'^i^JjJf^ 

yi?  /i*/ 

^U-Ul   UJ'  i^^)  ^U^  7¥^C^  ^^;^^i-  ^/c> 

/ 

J/     3Z 

— - — _— . — ^ — . — _.      ^.                               , 

>f     ^/      ^/      >^i  ;Pf;    >^    cJv'i  >/•■ 

/  :      f   ^^     /^    i     6         6  i      j^!     ^ 

l^      iK 

>i^    5./^J?2    ^/     j.y-jy-x/    i^ix7    2,x 

J/     J/      JJ      J^     J6     J.^      V     -i^     :?-^ 

^f' 

/^ 

/'!_    JX     /'J      :^     f-'j     ^     ^J  y^ 

^ 

4f  J'/ 

Jf       10 

i^ 

^s  ¥/  ^;  w  ^x  "^z  -^^>  -^'^ 

:  /(.   i(o 

/^    i^f  /M  II  lAiJ    i    ' 

/i   ir  ir  ir  li   /^(.'^c  \^  \t 

.so  ,/ii 

\/H  /U^\M  '/3:^  .          M^i  .m  M 

//; 

^0  \  >0 

\  ■  ■- 

_5r 

:^  ^>  |cr3i  ^;[  71  / 

(> 

y^   y^  /A  .J  7  U^  v/ 

>r 

J2^ 

/iryj:  /in    /^r  /e^  /yv/    M\  /H3  /Srf^  /. 


/v 


/iJ]^o\.lMi      /o       /^      /^    /f       /J     /i     <^ 
Wl  i//    3/S-  3^  SSr^U  V6-f /-^  ^5^  ^/K  ^^3 
ML     I  /^....   //>^  jAJ    j//^ 


^$'f    >^l   >f,3     ^f     ^3f  5^)^^ 

■        i       ^       i     '  ^     ;       i 

/cT/y^  //^  //>  /^  >/^ 

//    f/  z^:^  /^^  /ov  /(L^ 


/7^;  />/y  /y/ /Jtf^  /c?//  /'^-^7  M-yo/<^Pf  /cy?  /;j/  /^^  i 


i   ^     ;    /6-^-/6-t-/-6--^/- 

1      I      f      i      i 


^  t    ^-^fUr^-P^^llo^ 


m 


U  I  >^  j^3  i  ^)    ^v  i//:^  i  /fo  j/^i  j/vi'"  ^ 


y1  -^y?! 


yi'  5-3  h-v 


?> :  1-^ 


//    /^    /j^    // 


>/^  V;^  Hh^'/i    -^A  /<y  ^Lifiis-i)  .^u  .^u  :i^i  /J-/L 
/c/^  /;?o  /;y  /^   /^7  /f7y^'>-  /^  ^^/  it^  >/j  xi- v^ 

//v^   i^fU'^-'ifi^y  ^'^^  4^4  ^u   ^i.^  irj-]  ip   4^0  SII 
(I'y.J'^l    fJ^'i^  yj>    ("y^J^/lLj^    /ilI    /^7    /^7    /^^' 

-W.  ^^  >^f  /fv    /U"  //-:r^/^3  /5v    ^     ;/    7^  CJ^ 

i4ri$/3_^7  >/:3  >^^  z?^  ///  ///  //<3  /z^   /^  ^ 
.-//    /r  /'^    ^v  //   //   //  /^,/^..//  //    ^^ 


im 

4\  /.  / 


fp./^l^ 


4- 


!l\l^    y6 


If. 


iSi^"  iW^\m] 


JB 


/L\/o 


/U  y^v  ''/^/  ^5-vj  jjc  A^  y^>j>  .^^/  ,<^^/  {)s^ 


^:  /    ^f    >  :  /    //.i_^. 


/d 


iu. 


/^    //   i  // 


;^J-..,j4_^X...J- 


.^Jj-^-M 


— -c+V-^-' —  c/  / 


^^ 


-i 


i 


// 


n 


/> 


/£> 


:^      ^      ^ 


^_z 


r, 


/i 


//      /3    // 

if  -J  \^ 


Jay  II I  <rr  7^  5^  ///  //I?  'fi]'ii3  i-^6]-^ 


:^h^,U^\,  ui^  ;>/yr>j.^|  i/^7  '&:^Tii^d 

li^'irV^I^^.. 

! 

^ 

—A U. 

/ 


V       T^i 


>/      >r;        ^     / 


/^^  //-x  ///  A/  c/:;;  Jlj/  ^;/  //(^  JVCJ<f^  <3^  J^. 
//   Jf  <g(^  r^f  ^j-\^/  :  /^/,    /c^'y;  //  >/ 
1/     ^«/--  5^v  v/  >/  >^    >^   /;     /c?    /</"  /<^     >o 


/(^o         /$  //  /J /V         /V      /^  /J^      //         //  /J     ^ 

^  //     //     /^>    /v    /^  /J    /^    // 


_j_ L        ^^        7,/     ^ ^ 7 


S     3       3      >- 
/ir  ,.f^    M  /tff   ,-^  M     ^3  /^'    ^^    ^^     Ife   ^5' 


VITA. 


George  Ernest  Barnett  was  born  at  Canbridge,  I.id.,  r'eb.  19, 
1873.   He  entered  Randolph-Macon  College  in  Septcnhor,  1888, 
and  received  the  dOt^ree  of  A.  B.  in  Juno,  1891.   In  the  sane 
year,  he  becar.e  Principal  of  Mocksvllle  Acadeny  at  I.locksviiie, 
.  C,  remainiiio  in  this  position  six  years.   In  October,  1897, 
he  entered  Johns  Hopkins  University  as  a  graduate  student,  tak- 

■j  Econonlcn  as  his  major  study,  and  History  and  Politics  as 
his  first  and  second  subordinates,  respectively. 

In  1897  -  189^  and  1896  -  1S9S ,  he  held  North  Carolina 
scholarships,  and  in  1899  -  1900,  was  Fellow  in  Econorr.ics, 
but  in  Karch,  1900,  resigned  the  fellovvshii'  to  becone  As- 
sistant. He  was  appointed  Fellow  in  June,  1900,  but  did  not 
enter  on  the  fellowship,  beins  reappointed  Assistant  in  Eco- 
.omics  in  October,  1900. 
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